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BEFORE THE DEPARTMENT OF ADMINISTRATION

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION

In the matter of the adoption of NEW )
RULES I through VIII pertaining to )
transitioning existing sales finance )
company licenses to the Nationwide ) NO PUBLIC HEARING
Multistate Licensing System and use of ) CONTEMPLATED

the system for all future licensing )

TO: All Concerned Persons

1. On September 10, 2014, the Department of Administration proposes to
adopt the above-stated rules.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this rulemaking process or
need an alternative accessible format of this notice. If you require an
accommodation, contact the Division of Banking and Financial Institutions no later
than 5:00 p.m. on August 29, 2014, to advise us of the nature of the accommodation
that you need. Please contact Wayne Johnston, Division of Banking and Financial
Institutions, P.O. Box 200546, Helena, Montana 59620-0546; telephone (406) 841-
2918; TDD (406) 444-1421; facsimile (406) 841-2930; e-mail to banking@mt.gov.

3. The department intends to apply these rules retroactively to July 1, 2014.
A retroactive application of the proposed rules does not negatively affect any
involved party. The department participated in a group of states that started
transitioning licensees onto the Nationwide Multistate Licensing System (NMLS) on
July 1, 2014. As of that date, the licensees were allowed to request transition of
their existing paper licenses to the NMLS.

4. The rules proposed to be adopted provide as follows:

NEW RULE | ADOPTION OF STANDARDIZED FORMS AND
PROCEDURES OF THE NATIONWIDE MULTISTATE LICENSING SYSTEM
(NMLS) (1) The NMLS Policy Guidebook dated July 23, 2012, is approved and
adopted by reference. It can be found at
http://mortgage.nationwidelicensingsystem.org/licensees/resources/LicenseeResour
ces/NMLS%20Guidebook%20for%20Licensees.pdf.

(2) The following standardized NMLS forms relating to licensing are
approved and adopted by reference:

(@) NMLS company form dated March 31, 2014;

(b) NMLS branch form dated March 31, 2014; and

(c) NMLS individual form dated April 16, 2012.

(3) The following state-specific forms on the NMLS are approved and
adopted by reference:

(&) Montana sales finance company transition checklist dated May 21, 2014;
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(b) Montana sales finance company new application checklist dated June 2,
2014,

(c) Montana sales finance company amendment checklist dated June 2,
2014,

(d) Montana sales finance company surrender checklist dated May 21, 2014;

(e) Montana sales finance company branch transition checklist dated July 11,
2014,

() Montana sales finance company branch new application checklist dated
July 11, 2014;

(g) Montana sales finance company branch amendment checklist dated June
2,2014; and

(h) Montana sales finance company branch surrender checklist dated June 2,
2014.

(3) For renewal, companies, branches, and individuals must go to the NMLS
home page (http://mortgage.nationwidelicensingsystem.org) and select the "Annual
Renewal” link under the State Licensing tab and follow the instructions.

(4) Copies of the NMLS forms are available on the department's web site
www.banking.mt.gov for review and informational purposes only. All standardized
forms to be submitted to the department must be accessed through NMLS and
submitted electronically.

AUTH: 31-1-223, MCA
IMP: 31-1-223, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is needed to ensure
that Montana applicants for a sales finance company license and for renewal of that
license are aware of and use the NMLS standardized forms and submit them
electronically through the NMLS. The NMLS forms are standardized for all license
types. One company form exists that all companies use, regardless of the type of
license they seek. This is intended to streamline the licensing process for a
company that engages in a business that may require more than one license. The
company fills out one form and checks the boxes to indicate the business or
businesses in which they engage. The company selects the states in which it
intends to do business. The application is automatically transmitted to the
appropriate jurisdiction(s) in which the company seeks a license. The company can
then be licensed by each state under one or more license types using the same
application form.

The rule is necessary since the only way to get licensed in the NMLS is to use
the proper form to accomplish what the licensee seeks. By this rule the department
adopts the various licensing forms that exist in the NMLS and the NMLS policy
guidebook. The policy guidebook sets forth the meaning of terms used in the NMLS
applications and gives guidance on how to complete the various uniform forms.

NEW RULE Il TRANSITION (1) Each licensee holding a Montana sales
finance company license shall properly complete and submit a transition request
through the NMLS by September 30, 2014. The transition request may be made
beginning July 1, 2014. There is no fee for a transition request.
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AUTH: 31-1-221, 31-1-223, MCA
IMP: 31-1-221, 31-1-223, MCA

STATEMENT OF REASONABLE NECESSITY: The department has
determined that the NMLS allows a more efficient and streamlined process than the
department's current paper licensing process because all information is entered and
stored electronically. The applicant inputs the application into the system on
standardized forms. The applicant checks a box for each state to which the
applicant is submitting an application. The NMLS notifies each state to which an
application has been submitted.

Department licensing personnel may access and review the application as
well as communicate with the applicant through the system, if necessary. If the
department determines the application is complete and the requirements of licensure
have been met, it may grant a license through the NMLS. As soon as the license is
issued electronically, it becomes publicly available through NMLS Consumer
Access. NMLS Consumer Access is routinely used by the public and secondary
market businesses to ensure the company they are dealing with is properly licensed.

The NMLS is a real-time system of record. As soon as a change is made, it is
reflected in the system. It retains every change made in the system, as well as the
time and date of every change. The system assigns a unique identifier number to
each individual or business that applies for a license. The unique identifier number
never changes. The individual or entity can leave the industry for years, switch
business types, change addresses, and reappear years later, but the unique
identifier number will remain the same and all their prior data will remain in the
system. This makes the system an efficient and effective licensing tool for states
and lessens the regulatory burden on individuals and companies.

All transition requests must be made by September 30, 2014. The
department chose this date for two reasons: it gives licensees ample time to
transition and it is one month before renewal begins. The renewal period in NMLS
begins on November 1. Each license expires on December 31. The license must
be renewed before December 31 to ensure the licensee can continue legally doing
business.

To renew a license, it must exist in the NMLS. The one-month period
between the close of transition and the beginning of renewal allows the department
to process all transition requests, follow up on any stragglers, and ensure the
transition process is complete before renewal starts.

The department anticipates that there will be no fiscal impact. There is no
NMLS fee or department fee for transition. Therefore, there is no anticipated
increase or decrease in revenue resulting from this rule. There are currently 115
sales finance companies licensed in Montana.

NEW RULE Il LICENSE RENEWALS (1) The renewal period begins
November 1. Every renewal applicant shall apply for renewal through the NMLS.
Licensees shall use the NMLS renewal process to request renewal of their license.
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(2) Licensees shall submit their renewal applications by December 1 of each
year to ensure issuance of the license to qualified renewal applicants by January 1
of the following year.

(3) The holder of an expired license may not conduct any business in
Montana until becoming properly licensed.

AUTH: 31-1-221, 31-1-223, MCA
IMP: 31-1-221, 31-1-223, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule Il is necessary
because the NMLS renewal period begins on November 1 and ends on December
31 of each year. To allow the department sufficient time to process the applications
before they expire on December 31, the department must receive the completed
renewal request by December 1. The department processed 1,845 renewal
applications for mortgage licensees alone last year. This year the department will
have approximately the same number of mortgage renewal applications, plus 115
sales finance company license renewals, 55 consumer loan license renewals, and
11 escrow business license renewals. Since the department will be processing over
2,000 license renewals, the department must receive the completed renewal
application by December 1 to ensure the license will be issued by December 31 to
gualified applicants so that they may continue in business as of January 1.

Section (3) is necessary to ensure that licensees understand the license
expires on December 31. If the license is not renewed before that date, the license
expires. As of January 1, the former licensee is unlicensed and cannot conduct any
business in Montana until they are properly licensed.

NEW RULE IV_INITIAL LICENSE APPLICATION THROUGH NMLS (1) An
applicant for a license shall submit an application for license through the NMLS. The
applicant shall use the NMLS forms for requesting a license as a sales finance
company.

AUTH: 31-1-221, 31-1-223, MCA
IMP: 31-1-221, 31-1-223, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule IV is necessary
because in the future all license applications must be submitted, processed, and
issued through the NMLS. Beginning July 1, 2014, paper applications for a license
are not accepted by the department. To be licensed through the NMLS, an applicant
must select and use the appropriate form in the NMLS system to request licensure.
It is essential that applicants are aware of these requirements.

NEW RULE V_ AMENDMENTS (1) An applicant or licensee needing to
amend the information in NMLS shall follow the NMLS procedure and use NMLS
forms to submit the amendment.

AUTH: 31-1-223, MCA
IMP: 31-1-223, MCA
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STATEMENT OF REASONABLE NECESSITY: Amendments through the
NMLS are submitted electronically. The department no longer accepts paper
amendments. Amendments can only be made electronically through the NMLS.
The amendments are automatically transmitted to the proper state regulator who
then reviews the proposed amendment for completeness and determines whether
the amendment will be approved. If the amendment is approved, the electronic
record is amended on the system and the new information shows as current.

NEW RULE VI LICENSE SURRENDER (1) A licensee shall submit a
license surrender request through the NMLS. If the surrender is accepted by the
department, the license will be shown as "terminated-surrendered/cancelled” on the
NMLS.

AUTH: 31-1-223, MCA
IMP: 31-1-223, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is necessary to set
forth the procedure for an offer of surrender of a license. Since the license that the
licensee wishes to surrender exists in electronic form on the NMLS, the only way to
surrender the license is to submit a surrender request to the department through the
NMLS. The department will no longer accept paper requests to surrender a license.
If the department accepts the surrender of the license, it will change the status of the
license to "terminated-surrendered/cancelled” on the NMLS.

NEW RULE VII FEES (1) All fees must be paid through the NMLS.

AUTH: 31-1-223, MCA
IMP: 31-1-223, MCA

STATEMENT OF REASONABLE NECESSITY: Since the department is
transitioning to the electronic licensing and renewal platform of the NMLS, all fees
must be paid through the NMLS. This includes fees for initial applications and
renewals of licenses. Fees will not be directly collected by the department.

NEW RULE VIII REINSTATEMENT OF EXPIRED LICENSES (1) Upon
expiration of a license issued under 31-1-221, MCA, due to nonrenewal by the
renewal date, the former licensee shall immediately cease from engaging in the
activities for which the license was issued. The department may reinstate an
expired license, provided that by the last day of February following expiration of the
license, the following are submitted through the NMLS:

(a) a properly completed license renewal application;

(b) the license renewal fee as set forth in 31-1-221, MCA,;

(c) areinstatement fee of $50; and

(d) proof that the licensee continues to meet standards for licensure under
31-1-222, MCA.
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(2) An expired license that is not reinstated by the last day of February under
(1) is "terminated-expired" and may not be reinstated. The holder of a "terminated-
expired" license may reapply as a new license applicant.

AUTH: 31-1-223, MCA
IMP: 31-1-221, 31-1-223, MCA

STATEMENT OF REASONABLE NECESSITY: The NMLS allows persons
whose licenses expired on December 31 to reinstate their licenses if they apply
within the reinstatement period which runs from January 1 to the last day of
February. If the license is not renewed during the reinstatement period, the former
licensee must reapply as a new applicant. During the reinstatement period, the
applicant must file for reinstatement, pay the renewal fee and the reinstatement fee,
and show that it still meets the standards for licensure. The properly completed
license renewal form is required by the NMLS. The license renewal fee is set forth
in 31-1-221, MCA, and is required by statute for all renewals. The reinstatement is
one-half the renewal fee and is being set at this amount by the department to
discourage missing the renewal deadline. If an applicant misses the reinstatement
deadline as well, they must apply as a new licensee and pay the full new application
fee which is the same as the renewal fee.

The department cannot predict with any certainty how many entities will avail
themselves of the reinstatement period. This is a new option being provided to
them. The department estimates that, at most, less than five entities will miss the
renewal deadline and choose to reinstate their license, resulting in total fees of $250
or less.

5. Concerned persons may present their data, views, or arguments
concerning the proposed action in writing to Kelly O'Sullivan, Legal Counsel, Division
of Banking and Financial Institutions, P.O. Box 200546, Helena, Montana 59620-
0546; faxed to the office at (406) 841-2930; or e-mailed to banking@mt.gov; and
must be received no later than 5:00 p.m., September 4, 2014.

6. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written
comments to Kelly O'Sullivan at the above address no later than 5:00 p.m.,
September 4, 2014.

7. If the agency receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons directly affected by
the proposed action; from the appropriate administrative rule review committee of
the Legislature; from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in the Montana Administrative
Register. Ten percent of those directly affected has been determined to be 11
persons based on the 115 current sales finance companies licensed.
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8. An electronic copy of this proposal notice is available through the
department's web site at http://doa.mt.gov/AdministrativeRules.mcpx. The
department strives to make the electronic copy of the notice conform to the official
version of the notice, as printed in the Montana Administrative Register, but advises
all concerned persons that if a discrepancy exists between the official printed text of
the notice and the electronic version of the notice, only the official printed text will be
considered. In addition, although the department works to keep its web site
accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems.

9. The Division of Banking and Financial Institutions maintains a list of
interested persons who wish to receive notices of rulemaking actions proposed by
this division. Persons who wish to have their name added to the mailing list shall
make a written request which includes the name and mailing address of the person
to receive notices and specifies that the person wishes to receive notices regarding
division rulemaking actions. Such written requests may be mailed or delivered to
Wayne Johnston, Division of Banking and Financial Institutions, 301 S. Park, Ste.
316, P.O. Box 200546, Helena, Montana 59620-0546; faxed to the office at (406)
841-2930; e-mailed to banking@mt.gov; or may be made by completing a request
form at any rules hearing held by the department.

10. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. Representative J.P. Pomnichowski, the primary bill sponsor of HB 63
(2013), was notified on July 11, 2014, that the department was beginning to draft
rules on the subject by U.S. mail at the address for her on the Secretary of State's
register of legislator contact information and her comments were invited. None were
received.

11. The department has determined that under 2-4-111, MCA, the proposed
new rules will not significantly and directly affect small businesses.

By: /s/ Sheila Hogan By: /s/ Michael P. Manion
Sheila Hogan, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State July 28, 2014.

MAR Notice No. 2-59-514 15-8/7/14



-1640-

BEFORE THE DEPARTMENT OF ADMINISTRATION

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION

In the matter of the adoption of NEW )
RULES I through VIII pertaining to )
transitioning existing consumer loan )
company licenses to the Nationwide ) NO PUBLIC HEARING
Multistate Licensing System and use of ) CONTEMPLATED

the system for all future licensing )

TO: All Concerned Persons

1. On September 10, 2014, the Department of Administration proposes to
adopt the above-stated rules.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this rulemaking process or
need an alternative accessible format of this notice. If you require an
accommodation, contact the Division of Banking and Financial Institutions no later
than 5:00 p.m. on August 29, 2014, to advise us of the nature of the accommodation
that you need. Please contact Wayne Johnston, Division of Banking and Financial
Institutions, P.O. Box 200546, Helena, Montana 59620-0546; telephone (406) 841-
2918; TDD (406) 444-1421; facsimile (406) 841-2930; e-mail to banking@mt.gov.

3. The department intends to apply these rules retroactively to July 1, 2014.
A retroactive application of the proposed rules does not negatively affect any
involved party. The department participated in a group of states that started
transitioning licensees onto the Nationwide Multistate Licensing System (NMLS) on
July 1, 2014. As of that date, the licensees were allowed to request transition of
their existing paper licenses to the NMLS.

4. The rules proposed to be adopted provide as follows:

NEW RULE | ADOPTION OF STANDARDIZED FORMS AND
PROCEDURES OF THE NATIONWIDE MULTISTATE LICENSING SYSTEM
(NMLS) (1) The NMLS Policy Guidebook dated July 23, 2012, is approved and
adopted by reference. It can be found at
http://mortgage.nationwidelicensingsystem.org/licensees/resources/LicenseeResour
ces/NMLS%20Guidebook%20for%20Licensees.pdf.

(2) The following standardized NMLS forms relating to licensing are
approved and adopted by reference:

(@) NMLS company form dated March 31, 2014;

(b) NMLS branch form dated March 31, 2014; and

(c) NMLS individual form dated April 16, 2012.

(3) The following state-specific forms on the NMLS are approved and
adopted by reference:

(&) Montana consumer loan license transition checklist dated June 3, 2014;

15-8/7/14 MAR Notice No. 2-59-515



-1641-

(b) Montana consumer loan license new application checklist dated June 3,
2014,

(c) Montana consumer loan license amendment checklist dated June 2,
2014,

(d) Montana consumer loan license surrender checklist dated May 21, 2014;

(e) Montana consumer loan branch transition checklist dated June 2, 2014;

() Montana consumer loan branch new application checklist dated June 2,
2014,

(g) Montana consumer loan branch amendment checklist dated June 2,
2014; and

(h) Montana consumer loan branch surrender checklist dated June 2, 2014.

(3) For renewal, companies, branches, and individuals must go to the NMLS
home page (http://mortgage.nationwidelicensingsystem.org) and select the "Annual
Renewal” link under the State Licensing tab and follow the instructions.

(4) Copies of the NMLS forms are available on the department's web site
www.banking.mt.gov for review and informational purposes only. All standardized
forms to be submitted to the department must be accessed through NMLS and
submitted electronically.

AUTH: 32-5-201, 32-5-209, MCA
IMP: 32-5-201, 32-5-209, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is needed to ensure
that Montana applicants for a consumer loan company license and for renewal of
that license are aware of and use the NMLS standardized forms and submit them
electronically through the NMLS. The NMLS forms are standardized for all license
types. One company form exists that all companies use, regardless of the type of
license they seek. This is intended to streamline the licensing process for a
company that engages in a business that may require more than one license. The
company fills out one form and checks the boxes to indicate the business or
businesses in which they engage. The company selects the states in which it
intends to do business. The application is automatically transmitted to the
appropriate jurisdiction(s) in which the company seeks a license. The company can
then be licensed by each state under one or more license types using the same
application form.

The rule is necessary since the only way to get licensed in the NMLS is to use
the proper form to accomplish what the licensee seeks. By this rule the department
adopts the various licensing forms that exist in the NMLS and the NMLS policy
guidebook. The policy guidebook sets forth the meaning of terms used in the NMLS
applications and gives guidance on how to complete the various uniform forms.

NEW RULE Il TRANSITION (1) Each licensee holding a Montana consumer
loan company license shall properly complete and submit a transition request
through the NMLS by September 30, 2014. The transition request may be made
beginning July 1, 2014. There is no fee for a transition request.

AUTH: 32-5-209, MCA
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IMP: 32-5-201, 32-5-201, MCA

STATEMENT OF REASONABLE NECESSITY: The department has
determined that the NMLS allows a more efficient and streamlined process than the
department's current paper licensing process because all information is entered and
stored electronically. The applicant inputs the application into the system on
standardized forms. The applicant checks a box for each state to which the
applicant is submitting an application. The NMLS notifies each state to which an
application has been submitted.

Department licensing personnel may access and review the application as
well as communicate with the applicant through the system, if necessary. If the
department determines the application is complete and the requirements of licensure
have been met, it may grant a license through the NMLS. As soon as the license is
issued electronically, it becomes publicly available through NMLS Consumer
Access. NMLS Consumer Access is routinely used by the public and secondary
market businesses to ensure the company they are dealing with is properly licensed.

The NMLS is a real-time system of record. As soon as a change is made, it is
reflected in the system. It retains every change made in the system, as well as the
time and date of every change. The system assigns a unique identifier number to
each individual or business that applies for a license. The unique identifier number
never changes. The individual or entity can leave the industry for years, switch
business types, change addresses, and reappear years later, but the unique
identifier number will remain the same and all their prior data will remain in the
system. This makes the system an efficient and effective licensing tool for states
and lessens the regulatory burden on individuals and companies.

All transition requests must be made by September 30, 2014. The
department chose this date for two reasons: it gives licensees ample time to
transition and it is one month before renewal begins. The renewal period in NMLS
begins on November 1. Each license expires on December 31. The license must
be renewed before December 31 to ensure the licensee can continue legally doing
business.

To renew a license, it must exist in the NMLS. The one-month period
between the close of transition and the beginning of renewal allows the department
to process all transition requests, follow up on any stragglers, and ensure the
transition process is complete before renewal starts.

The department anticipates that there will be no fiscal impact. There is no
NMLS fee or department fee for transition. Therefore, there is no anticipated
increase or decrease in revenue resulting from this rule. There are currently 55
consumer loan companies licensed in Montana.

NEW RULE Il LICENSE RENEWALS (1) The renewal period begins
November 1. Every renewal applicant shall apply for renewal through the NMLS.
Licensees shall use the NMLS renewal process to request renewal of their license.

(2) Licensees shall submit their renewal applications by December 1 of each
year to ensure issuance of the license to qualified renewal applicants by January 1
of the following year.
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(3) The holder of an expired license may not conduct any business in
Montana until becoming properly licensed.

AUTH: 32-5-209, MCA
IMP: 32-5-201, 32-5-201, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule Ill is necessary
because the NMLS renewal period begins on November 1 and ends on December
31 of each year. To allow the department sufficient time to process the applications
before they expire on December 31, the department must receive the completed
renewal request by December 1. The department processed 1,845 renewal
applications for mortgage licensees alone last year. This year the department will
have approximately the same number of mortgage renewal applications, plus 115
sales finance company license renewals, 55 consumer loan license renewals, and
11 escrow business license renewals. Since the department will be processing over
2,000 license renewals, the department must receive the completed renewal
application by December 1 to ensure the license will be issued by December 31 to
gualified applicants so that they may continue in business as of January 1.

Section (3) is necessary to ensure that licensees understand the license
expires on December 31. If the license is not renewed before that date, the license
expires. As of January 1, the former licensee is unlicensed and cannot conduct any
business in Montana until they are properly licensed.

NEW RULE IV_INITIAL LICENSE APPLICATION THROUGH NMLS (1) An
applicant for a license shall submit an application for license through the NMLS. The
applicant shall use the NMLS forms for requesting a license as a consumer loan
company.

AUTH: 32-5-201, 32-5-209, MCA
IMP: 32-5-201, 32-5-209, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule IV is necessary
because in the future all license applications must be submitted, processed, and
issued through the NMLS. Beginning July 1, 2014, paper applications for a license
are not accepted by the department. To be licensed through the NMLS, an applicant
must select and use the appropriate form in the NMLS system to request licensure.
It is essential that applicants are aware of these requirements.

NEW RULE V_AMENDMENTS (1) An applicant or licensee needing to
amend the information in NMLS shall follow the NMLS procedure and use NMLS
forms to submit the amendment.

AUTH: 32-5-209, MCA
IMP: 32-5-209, MCA

STATEMENT OF REASONABLE NECESSITY: Amendments through the
NMLS are submitted electronically. The department no longer accepts paper

MAR Notice No. 2-59-515 15-8/7/14



-1644-

amendments. Amendments can only be made electronically through the NMLS.
The amendments are automatically transmitted to the proper state regulator who
then reviews the proposed amendment for completeness and determines whether
the amendment will be approved. If the amendment is approved, the electronic
record is amended on the system and the new information shows as current.

NEW RULE VI LICENSE SURRENDER (1) A licensee shall submit a
license surrender request through the NMLS. If the surrender is accepted by the
department, the license will be shown as "terminated-surrendered/cancelled” on the
NMLS.

AUTH: 32-5-205, 32-5-209, MCA
IMP: 32-5-205, 32-5-209, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is necessary to set
forth the procedure for an offer of surrender of a license. Since the license that the
licensee wishes to surrender exists in electronic form on the NMLS, the only way to
surrender the license is to submit a surrender request to the department through the
NMLS. The department will no longer accept paper requests to surrender a license.
If the department accepts the surrender of the license, it will change the status of the
license to "terminated-surrendered/cancelled” on the NMLS.

NEW RULE VII FEES (1) All fees must be paid through the NMLS.

AUTH: 32-5-201, 32-5-209, MCA
IMP: 32-5-201, 32-5-209, MCA

STATEMENT OF REASONABLE NECESSITY: Since the department is
transitioning to the electronic licensing and renewal platform of the NMLS, all fees
must be paid through the NMLS. This includes fees for initial applications and
renewals of licenses. Fees will not be directly collected by the department.

NEW RULE VIII REINSTATEMENT OF EXPIRED LICENSES (1) Upon
expiration of a license issued under 32-5-201, MCA, due to nonrenewal by the
renewal date, the former licensee shall immediately cease from engaging in the
activities for which the license was issued. The department may reinstate an
expired license, provided that by the last day of February following expiration of the
license, the following are submitted through the NMLS:

(a) a properly completed license renewal application;

(b) the license renewal fee as set forth in 32-5-201, MCA;

(c) a reinstatement fee of $250; and

(d) proof that the licensee continues to meet standards for licensure under
32-5-202, MCA.

(2) An expired license that is not reinstated by the last day of February under
(1) is "terminated-expired” and may not be reinstated. The holder of a "terminated-
expired" license may reapply as a new license applicant.
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AUTH: 32-5-201, 32-5-202, 32-5-209, MCA
IMP: 32-5-201, 32-5-202, 32-5-209, MCA

STATEMENT OF REASONABLE NECESSITY: The NMLS allows persons
whose licenses expired on December 31 to reinstate their licenses if they apply
within the reinstatement period which runs from January 1 to the last day of
February. If the license is not renewed during the reinstatement period, the former
licensee must reapply as a new applicant. During the reinstatement period, the
applicant must file for reinstatement, pay the renewal fee and the reinstatement fee,
and show that it still meets the standards for licensure. The properly completed
license renewal form is required by the NMLS. The license renewal fee is set forth
in 32-5-201, MCA, and is required by statute for all renewals. The reinstatement is
one-half the renewal fee and is being set at this amount by the department to
discourage missing the renewal deadline. If an applicant misses the reinstatement
deadline as well, they must apply as a new licensee and pay the full new application
fee which is the same as the renewal fee.

The department cannot predict with any certainty how many entities will avail
themselves of the reinstatement period. This is a new option being provided to
them. The department estimates that, at most, less than five entities will miss the
renewal deadline and choose to reinstate their license, resulting in total fees of
$1,250 or less.

5. Concerned persons may present their data, views, or arguments
concerning the proposed action in writing to Kelly O'Sullivan, Legal Counsel, Division
of Banking and Financial Institutions, P.O. Box 200546, Helena, Montana 59620-
0546; faxed to the office at (406) 841-2930; or e-mailed to banking@mt.gov; and
must be received no later than 5:00 p.m., September 4, 2014.

6. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written
comments to Kelly O'Sullivan at the above address no later than 5:00 p.m.,
September 4, 2014.

7. If the agency receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons directly affected by
the proposed action; from the appropriate administrative rule review committee of
the Legislature; from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in the Montana Administrative
Register. Ten percent of those directly affected has been determined to be 5
persons based on the 55 current consumer loan companies licensed.

8. An electronic copy of this proposal notice is available through the
department's web site at http://doa.mt.gov/AdministrativeRules.mcpx. The
department strives to make the electronic copy of the notice conform to the official
version of the notice, as printed in the Montana Administrative Register, but advises
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all concerned persons that if a discrepancy exists between the official printed text of
the notice and the electronic version of the notice, only the official printed text will be
considered. In addition, although the department works to keep its web site
accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems.

9. The Division of Banking and Financial Institutions maintains a list of
interested persons who wish to receive notices of rulemaking actions proposed by
this division. Persons who wish to have their name added to the mailing list shall
make a written request which includes the name and mailing address of the person
to receive notices and specifies that the person wishes to receive notices regarding
division rulemaking actions. Such written requests may be mailed or delivered to
Wayne Johnston, Division of Banking and Financial Institutions, 301 S. Park, Ste.
316, P.O. Box 200546, Helena, Montana 59620-0546; faxed to the office at (406)
841-2930; e-mailed to banking@mt.gov; or may be made by completing a request
form at any rules hearing held by the department.

10. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. Representative J.P. Pomnichowski, the primary bill sponsor of HB 65
(2013), was notified on July 11, 2014, that the department was beginning to draft
rules on the subject by U.S. mail at the address for her on the Secretary of State's
register of legislator contact information and her comments were invited. None were
received.

11. The department has determined that under 2-4-111, MCA, the proposed
new rules will not significantly and directly affect small businesses.

By: /s/ Sheila Hogan By: /s/ Michael P. Manion
Sheila Hogan, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State July 28, 2014.
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BEFORE THE DEPARTMENT OF ADMINISTRATION

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION

In the matter of the adoption of NEW )
RULES I through VIII pertaining to )
transitioning existing escrow business )
company licenses to the Nationwide ) NO PUBLIC HEARING
Multistate Licensing System and use of ) CONTEMPLATED

the system for all future licensing )

TO: All Concerned Persons

1. On September 10, 2014, the Department of Administration proposes to
adopt the above-stated rules.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this rulemaking process or
need an alternative accessible format of this notice. If you require an
accommodation, contact the Division of Banking and Financial Institutions no later
than 5:00 p.m. on August 29, 2014, to advise us of the nature of the accommodation
that you need. Please contact Wayne Johnston, Division of Banking and Financial
Institutions, P.O. Box 200546, Helena, Montana 59620-0546; telephone (406) 841-
2918; TDD (406) 444-1421; facsimile (406) 841-2930; e-mail to banking@mt.gov.

3. The department intends to apply these rules retroactively to July 1, 2014.
A retroactive application of the proposed rules does not negatively affect any
involved party. The department participated in a group of states that started
transitioning licensees onto the Nationwide Multistate Licensing System (NMLS) on
July 1, 2014. As of that date, the licensees were allowed to request transition of
their existing paper licenses to the NMLS.

4. The rules proposed to be adopted provide as follows:

NEW RULE | ADOPTION OF STANDARDIZED FORMS AND
PROCEDURES OF THE NATIONWIDE MULTISTATE LICENSING SYSTEM
(NMLS) (1) The NMLS Policy Guidebook dated July 23, 2012, is approved and
adopted by reference. It can be found at
http://mortgage.nationwidelicensingsystem.org/licensees/resources/LicenseeResour
ces/NMLS%20Guidebook%20for%20Licensees.pdf.

(2) The following standardized NMLS forms relating to licensing are
approved and adopted by reference:

(@) NMLS company form dated March 31, 2014;

(b) NMLS branch form dated March 31, 2014; and

(c) NMLS individual form dated April 16, 2012.

(3) The following state-specific forms on the NMLS are approved and
adopted by reference:
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(&) Montana escrow business company transition checklist dated May 21,
2014,

(b) Montana escrow business company new application checklist dated June
2, 2014;

(c) Montana escrow business company amendment checklist dated June 2,
2014; and

(d) Montana escrow business company surrender checklist dated May 21,
2014.

(3) For renewal, companies, branches, and individuals must go to the NMLS
home page (http://mortgage.nationwidelicensingsystem.org) and select the "Annual
Renewal” link under the State Licensing tab and follow the instructions.

(4) Copies of the NMLS forms are available on the department's web site
www.banking.mt.gov for review and informational purposes only. All standardized
forms to be submitted to the department must be accessed through NMLS and
submitted electronically.

AUTH: 32-7-109, 32-7-112, MCA
IMP: 32-7-109, 32-7-112, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is needed to ensure
that Montana applicants for an escrow business company license and for renewal of
that license are aware of and use the NMLS standardized forms and submit them
electronically through the NMLS. The NMLS forms are standardized for all license
types. One company form exists that all companies use, regardless of the type of
license they seek. This is intended to streamline the licensing process for a
company that engages in a business that may require more than one license. The
company fills out one form and checks the boxes to indicate the business or
businesses in which they engage. The company selects the states in which it
intends to do business. The application is automatically transmitted to the
appropriate jurisdiction(s) in which the company seeks a license. The company can
then be licensed by each state under one or more license types using the same
application form.

The rule is necessary since the only way to get licensed in the NMLS is to use
the proper form to accomplish what the licensee seeks. By this rule the department
adopts the various licensing forms that exist in the NMLS and the NMLS policy
guidebook. The policy guidebook sets forth the meaning of terms used in the NMLS
applications and gives guidance on how to complete the various uniform forms.

NEW RULE Il TRANSITION (1) Each licensee holding a Montana escrow
business company license shall properly complete and submit a transition request
through the NMLS by September 30, 2014. The transition request may be made
beginning July 1, 2014. There is no fee for a transition request.

AUTH: 32-7-109, 32-7-112 MCA
IMP: 32-7-109, 32-7-112, MCA
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STATEMENT OF REASONABLE NECESSITY: The department has
determined that the NMLS allows a more efficient and streamlined process than the
department's current paper licensing process because all information is entered and
stored electronically. The applicant inputs the application into the system on
standardized forms. The applicant checks a box for each state to which the
applicant is submitting an application. The NMLS notifies each state to which an
application has been submitted.

Department licensing personnel may access and review the application as
well as communicate with the applicant through the system, if necessary. If the
department determines the application is complete and the requirements of licensure
have been met, it may grant a license through the NMLS. As soon as the license is
issued electronically, it becomes publicly available through NMLS Consumer
Access. NMLS Consumer Access is routinely used by the public and secondary
market businesses to ensure the company they are dealing with is properly licensed.

The NMLS is a real-time system of record. As soon as a change is made, it is
reflected in the system. It retains every change made in the system, as well as the
time and date of every change. The system assigns a unique identifier number to
each individual or business that applies for a license. The unique identifier number
never changes. The individual or entity can leave the industry for years, switch
business types, change addresses, and reappear years later, but the unique
identifier number will remain the same and all their prior data will remain in the
system. This makes the system an efficient and effective licensing tool for states
and lessens the regulatory burden on individuals and companies.

All transition requests must be made by September 30, 2014. The
department chose this date for two reasons: it gives licensees ample time to
transition and it is one month before renewal begins. The renewal period in NMLS
begins on November 1. Each license expires on December 31. The license must
be renewed before December 31 to ensure the licensee can continue legally doing
business.

To renew a license, it must exist in the NMLS. The one-month period
between the close of transition and the beginning of renewal allows the department
to process all transition requests, follow up on any stragglers, and ensure the
transition process is complete before renewal starts.

The department anticipates that there will be no fiscal impact. There is no
NMLS fee or department fee for transition. Therefore, there is no anticipated
increase or decrease in revenue resulting from this rule. There are currently 11
escrow business companies licensed in Montana.

NEW RULE Il LICENSE RENEWALS (1) The renewal period begins
November 1. Every renewal applicant shall apply for renewal through the NMLS.
Licensees shall use the NMLS renewal process to request renewal of their license.

(2) Licensees shall submit their renewal applications by December 1 of each
year to ensure issuance of the license to qualified renewal applicants by January 1
of the following year.

(3) The holder of an expired license may not conduct any business in
Montana until becoming properly licensed.
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AUTH: 32-7-109, 32-7-110, 32-7-112, MCA
IMP: 32-7-109, 32-7-110, 32-7-112, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule Il is necessary
because the NMLS renewal period begins on November 1 and ends on December
31 of each year. To allow the department sufficient time to process the applications
before they expire on December 31, the department must receive the completed
renewal request by December 1. The department processed 1,845 renewal
applications for mortgage licensees alone last year. This year the department will
have approximately the same number of mortgage renewal applications, plus 115
sales finance company license renewals, 55 consumer loan license renewals, and
11 escrow business license renewals. Since the department will be processing over
2,000 license renewals, the department must receive the completed renewal
application by December 1 to ensure the license will be issued by December 31 to
gualified applicants so that they may continue in business as of January 1.

Section (3) is necessary to ensure that licensees understand the license
expires on December 31. If the license is not renewed before that date, the license
expires. As of January 1, the former licensee is unlicensed and cannot conduct any
business in Montana until they are properly licensed.

NEW RULE IV_INITIAL LICENSE APPLICATION THROUGH NMLS (1) An
applicant for a license shall submit an application for license through the NMLS. The
applicant shall use the NMLS forms for requesting a license as an escrow business
company.

AUTH: 32-7-109, 32-7-112, MCA
IMP: 32-7-109, 32-7-112, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule IV is necessary
because in the future all license applications must be submitted, processed, and
issued through the NMLS. Beginning July 1, 2014, paper applications for a license
are not accepted by the department. To be licensed through the NMLS, an applicant
must select and use the appropriate form in the NMLS system to request licensure.
It is essential that applicants are aware of these requirements.

NEW RULE V_ AMENDMENTS (1) An applicant or licensee needing to
amend the information in NMLS shall follow the NMLS procedure and use NMLS
forms to submit the amendment.

AUTH: 32-7-109, 32-7-112, MCA
IMP: 32-7-109, 32-7-112, MCA

STATEMENT OF REASONABLE NECESSITY: Amendments through the
NMLS are submitted electronically. The department no longer accepts paper
amendments. Amendments can only be made electronically through the NMLS.
The amendments are automatically transmitted to the proper state regulator who
then reviews the proposed amendment for completeness and determines whether
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the amendment will be approved. If the amendment is approved, the electronic
record is amended on the system and the new information shows as current.

NEW RULE VI LICENSE SURRENDER (1) A licensee shall submit a
license surrender request through the NMLS. If the surrender is accepted by the
department, the license will be shown as "terminated-surrendered/cancelled” on the
NMLS.

AUTH: 32-7-112, MCA
IMP: 32-7-112, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is necessary to set
forth the procedure for an offer of surrender of a license. Since the license that the
licensee wishes to surrender exists in electronic form on the NMLS, the only way to
surrender the license is to submit a surrender request to the department through the
NMLS. The department will no longer accept paper requests to surrender a license.
If the department accepts the surrender of the license, it will change the status of the
license to "terminated-surrendered/cancelled” on the NMLS.

NEW RULE VII FEES (1) All fees must be paid through the NMLS.

AUTH: 32-7-110, 32-7-112, MCA
IMP: 32-7-110, 32-7-112, MCA

STATEMENT OF REASONABLE NECESSITY: Since the department is
transitioning to the electronic licensing and renewal platform of the NMLS, all fees
must be paid through the NMLS. This includes fees for initial applications and
renewals of licenses. Fees will not be directly collected by the department.

NEW RULE VIII REINSTATEMENT OF EXPIRED LICENSES (1) Upon
expiration of a license issued under 32-7-110, MCA, due to nonrenewal by the
renewal date, the former licensee shall immediately cease from engaging in the
activities for which the license was issued. The department may reinstate an
expired license, provided that by the last day of February following expiration of the
license, the following are submitted through the NMLS:

(a) a properly completed license renewal application;

(b) the license renewal fee as set forth in 32-7-110, MCA,;

(c) areinstatement fee of $50; and

(d) proof that the licensee continues to meet standards for licensure under
32-7-109, MCA.

(2) An expired license that is not reinstated by the last day of February under
(1) is "terminated-expired” and may not be reinstated. The holder of a "terminated-
expired" license may reapply as a new license applicant.

AUTH: 32-7-109, 32-7-110, 32-7-112, MCA
IMP: 32-7-109, 32-7-110, 32-7-112, MCA
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STATEMENT OF REASONABLE NECESSITY: The NMLS allows persons
whose licenses expired on December 31 to reinstate their licenses if they apply
within the reinstatement period which runs from January 1 to the last day of
February. If the license is not renewed during the reinstatement period, the former
licensee must reapply as a new applicant. During the reinstatement period, the
applicant must file for reinstatement, pay the renewal fee and the reinstatement fee,
and show that it still meets the standards for licensure. The properly completed
license renewal form is required by the NMLS. The license renewal fee is set forth
in 32-7-110, MCA, and is required by statute for all renewals. The reinstatement is
one-half the renewal fee and is being set at this amount by the department to
discourage missing the renewal deadline. If an applicant misses the reinstatement
deadline as well, they must apply as a new licensee and pay the full new application
fee which is the same as the renewal fee.

The department cannot predict with any certainty how many entities will avail
themselves of the reinstatement period. This is a new option being provided to
them. The department estimates that, at most, less than five entities will miss the
renewal deadline and choose to reinstate their license, resulting in total fees of $250
or less.

5. Concerned persons may present their data, views, or arguments
concerning the proposed action in writing to Kelly O'Sullivan, Legal Counsel, Division
of Banking and Financial Institutions, P.O. Box 200546, Helena, Montana 59620-
0546; faxed to the office at (406) 841-2930; or e-mailed to banking@mt.gov; and
must be received no later than 5:00 p.m., September 4, 2014.

6. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written
comments to Kelly O'Sullivan at the above address no later than 5:00 p.m.,
September 4, 2014.

7. If the agency receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons directly affected by
the proposed action; from the appropriate administrative rule review committee of
the Legislature; from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in the Montana Administrative
Register. Ten percent of those directly affected has been determined to be 1 person
based on the 11 current escrow business companies licensed.

8. An electronic copy of this proposal notice is available through the
department's web site at http://doa.mt.gov/AdministrativeRules.mcpx. The
department strives to make the electronic copy of the notice conform to the official
version of the notice, as printed in the Montana Administrative Register, but advises
all concerned persons that if a discrepancy exists between the official printed text of
the notice and the electronic version of the notice, only the official printed text will be
considered. In addition, although the department works to keep its web site
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accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems.

9. The Division of Banking and Financial Institutions maintains a list of
interested persons who wish to receive notices of rulemaking actions proposed by
this division. Persons who wish to have their name added to the mailing list shall
make a written request which includes the name and mailing address of the person
to receive notices and specifies that the person wishes to receive notices regarding
division rulemaking actions. Such written requests may be mailed or delivered to
Wayne Johnston, Division of Banking and Financial Institutions, 301 S. Park, Ste.
316, P.O. Box 200546, Helena, Montana 59620-0546; faxed to the office at (406)
841-2930; e-mailed to banking@mt.gov; or may be made by completing a request
form at any rules hearing held by the department.

10. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. Representative Jenny Eck, the primary bill sponsor of HB 117 (2013),
was notified on July 11, 2014, that the department was beginning to draft rules on
the subject by U.S. mail at the address for her on the Secretary of State's register of
legislator contact information and her comments were invited. None were received.

11. The department has determined that under 2-4-111, MCA, the proposed
new rules will not significantly and directly affect small businesses.

By: /s/ Sheila Hogan By: /s/ Michael P. Manion
Sheila Hogan, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State July 28, 2014.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoption of NEW ) NOTICE OF PROPOSED

RULES | through VII pertaining to ) ADOPTION
requiring deferred deposit loan applicants)
to use the Nationwide Multistate ) NO PUBLIC HEARING

Licensing System for all future licensing ) CONTEMPLATED
TO: All Concerned Persons

1. On September 10, 2014, the Department of Administration proposes to
adopt the above-stated rules.

2. The Department of Administration will make reasonable accommodations
for persons with disabilities who wish to participate in this rulemaking process or
need an alternative accessible format of this notice. If you require an
accommodation, contact the Division of Banking and Financial Institutions no later
than 5:00 p.m. on August 29, 2014, to advise us of the nature of the accommodation
that you need. Please contact Wayne Johnston, Division of Banking and Financial
Institutions, P.O. Box 200546, Helena, Montana 59620-0546; telephone (406) 841-
2918; TDD (406) 444-1421; facsimile (406) 841-2930; e-mail to banking@mt.gov.

3. The department intends to apply these rules retroactively to July 1, 2014.
A retroactive application of the proposed rules does not negatively affect any
involved party. The department participated in a group of states that started
transitioning licensees onto the Nationwide Multistate Licensing System (NMLS) on
July 1, 2014. As of that date, the licensees were allowed to request transition of
their existing paper licenses to the NMLS.

4. The rules proposed to be adopted provide as follows:

NEW RULE | ADOPTION OF STANDARDIZED FORMS AND
PROCEDURES OF THE NATIONWIDE MULTISTATE LICENSING SYSTEM
(NMLS) (1) The NMLS Policy Guidebook dated July 23, 2012, is approved and
adopted by reference. It can be found at
http://mortgage.nationwidelicensingsystem.org/licensees/resources/LicenseeResour
ces/NMLS%20Guidebook%20for%20Licensees.pdf.

(2) The following standardized NMLS forms relating to licensing are
approved and adopted by reference:

(&) NMLS company form dated March 31, 2014;

(b) NMLS branch form dated March 31, 2014; and

(c) NMLS individual form dated April 16, 2012.

(3) The following state-specific forms on the NMLS are approved and
adopted by reference:

(a) Montana deferred deposit lender new application checklist dated June 2,
2014,
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(b) Montana deferred deposit lender amendment checklist dated June 2,
2014,

(c) Montana deferred deposit lender surrender checklist dated May 21, 2014;

(d) Montana deferred deposit lender branch new application checklist dated
July 11, 2014;

(e) Montana deferred deposit branch amendment checklist dated June 2,
2014; and

(f) Montana deferred deposit branch surrender checklist dated June 2, 2014.

(3) For renewal, companies, branches, and individuals must go to the NMLS
home page (http://mortgage.nationwidelicensingsystem.org) and select the "Annual
Renewal” link under the State Licensing tab and follow the instructions.

(4) Copies of the NMLS forms are available on the department's web site
www.banking.mt.gov for review and informational purposes only. All standardized
forms to be submitted to the department must be accessed through NMLS and
submitted electronically.

AUTH: 31-1-705, 31-1-710, MCA
IMP: 31-1-705, 31-1-710, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is needed to ensure
that Montana applicants for a deferred deposit loan license and for renewal of that
license are aware of and use the NMLS standardized forms and submit them
electronically through the NMLS. The NMLS forms are standardized for all license
types. One company form exists that all companies use, regardless of the type of
license they seek. This is intended to streamline the licensing process for a
company that engages in a business that may require more than one license. The
company fills out one form and checks the boxes to indicate the business or
businesses in which they engage. The company selects the states in which it
intends to do business. The application is automatically transmitted to the
appropriate jurisdiction(s) in which the company seeks a license. The company can
then be licensed by each state under one or more license types using the same
application form.

The rule is necessary since the only way to get licensed in the NMLS is to use
the proper form to accomplish what the licensee seeks. By this rule the department
adopts the various licensing forms that exist in the NMLS and the NMLS policy
guidebook. The policy guidebook sets forth the meaning of terms used in the NMLS
applications and gives guidance on how to complete the various uniform forms.

NEW RULE Il LICENSE RENEWALS (1) The renewal period begins
November 1. Every renewal applicant shall apply for renewal through the NMLS.
Licensees shall use the NMLS renewal process to request renewal of their license.

(2) Licensees shall submit their renewal applications by December 1 of each
year to ensure issuance of the license to qualified renewal applicants by January 1
of the following year.

(3) The holder of an expired license may not conduct any business in
Montana until becoming properly licensed.
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AUTH: 31-1-706, 31-1-710, MCA
IMP: 31-1-706, 31-1-710, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule Il is necessary
because the NMLS renewal period begins on November 1 and ends on December
31 of each year. To allow the department sufficient time to process the applications
before they expire on December 31, the department must receive the completed
renewal request by December 1. The department processed 1,845 renewal
applications for mortgage licensees alone last year. This year the department will
have approximately the same number of mortgage renewal applications, plus 115
sales finance company license renewals, 55 consumer loan license renewals, and
11 escrow business license renewals. Since the department will be processing over
2,000 license renewals, the department must receive the completed renewal
application by December 1 to ensure the license will be issued by December 31 to
gualified applicants so that they may continue in business as of January 1.

Section (3) is necessary to ensure that licensees understand the license
expires on December 31. If the license is not renewed before that date, the license
expires. As of January 1, the former licensee is unlicensed and cannot conduct any
business in Montana until they are properly licensed.

NEW RULE IIl_INITIAL LICENSE APPLICATION THROUGH NMLS (1) An
applicant for a license shall submit an application for license through the NMLS. The
applicant shall use the NMLS forms for requesting a license as a deferred deposit
lender.

AUTH: 31-1-705, 31-1-710, MCA
IMP: 31-1-705, 31-1-710, MCA

STATEMENT OF REASONABLE NECESSITY: New Rule Il is necessary
because in the future all license applications must be submitted, processed, and
issued through the NMLS. Beginning July 1, 2014, paper applications for a license
are not accepted by the department. To be licensed through the NMLS, an applicant
must select and use the appropriate form in the NMLS system to request licensure.
It is essential that applicants are aware of these requirements.

NEW RULE IV_AMENDMENTS (1) An applicant or licensee needing to
amend the information in NMLS shall follow the NMLS procedure and use NMLS
forms to submit the amendment.

AUTH: 31-1-710, MCA
IMP: 31-1-710, MCA

STATEMENT OF REASONABLE NECESSITY: Amendments through the
NMLS are submitted electronically. The department no longer accepts paper
amendments. Amendments can only be made electronically through the NMLS.
The amendments are automatically transmitted to the proper state regulator who
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then reviews the proposed amendment for completeness and determines whether
the amendment will be approved. If the amendment is approved, the electronic
record is amended on the system and the new information shows as current.

NEW RULE V LICENSE SURRENDER (1) A licensee shall submit a license
surrender request through the NMLS. If the surrender is accepted by the
department, the license will be shown as "terminated-surrendered/cancelled” on the
NMLS.

AUTH: 31-1-710, MCA
IMP: 31-1-710, MCA

STATEMENT OF REASONABLE NECESSITY: This rule is necessary to set
forth the procedure for an offer of surrender of a license. Since the license that the
licensee wishes to surrender exists in electronic form on the NMLS, the only way to
surrender the license is to submit a surrender request to the department through the
NMLS. The department will no longer accept paper requests to surrender a license.
If the department accepts the surrender of the license, it will change the status of the
license to "terminated-surrendered/cancelled” on the NMLS.

NEW RULE VI FEES (1) All fees must be paid through the NMLS.

AUTH: 31-1-705, 31-1-706, 31-1-710, MCA
IMP: 31-1-705, 31-1-706, 31-1-710, MCA

STATEMENT OF REASONABLE NECESSITY: Since the department is
transitioning to the electronic licensing and renewal platform of the NMLS, all fees
must be paid through the NMLS. This includes fees for initial applications and
renewals of licenses. Fees will not be directly collected by the department.

NEW RULE VII REINSTATEMENT OF EXPIRED LICENSES (1) Upon
expiration of a license issued under 31-1-705, MCA, due to nonrenewal by the
renewal date, the former licensee shall immediately cease from engaging in the
activities for which the license was issued. The department may reinstate an
expired license, provided that by the last day of February following expiration of the
license, the following are submitted through the NMLS:

(a) a properly completed license renewal application;

(b) the license renewal fee as set forth in 31-1-706, MCA;

(c) a reinstatement fee of $250; and

(d) proof that the licensee continues to meet standards for licensure under
31-1-707, MCA.

(2) An expired license that is not reinstated by the last day of February under
(1) is "terminated-expired” and may not be reinstated. The holder of a "terminated-
expired" license may reapply as a new license applicant.

AUTH: 31-1-223, MCA
IMP: 31-1-221, 31-1-223, MCA
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STATEMENT OF REASONABLE NECESSITY: The NMLS allows persons
whose licenses expired on December 31 to reinstate their licenses if they apply
within the reinstatement period which runs from January 1 to the last day of
February. If the license is not renewed during the reinstatement period, the former
licensee must reapply as a new applicant. During the reinstatement period, the
applicant must file for reinstatement, pay the renewal fee and the reinstatement fee,
and show that it still meets the standards for licensure. The properly completed
license renewal form is required by the NMLS. The license renewal fee is set forth
in 31-1-706, MCA, and is required by statute for all renewals. The reinstatement is
one-half the renewal fee and is being set at this amount by the department to
discourage missing the renewal deadline. If an applicant misses the reinstatement
deadline as well, they must apply as a new licensee and pay the full new application
fee which is the same as the renewal fee.

The department cannot predict with any certainty how many entities will avail
themselves of the reinstatement period. This is a new option being provided to
them. The department estimates that, at most, less than five entities will miss the
renewal deadline and choose to reinstate their license, resulting in total fees of
$1,250 or less.

5. Concerned persons may present their data, views, or arguments
concerning the proposed action in writing to Kelly O'Sullivan, Legal Counsel, Division
of Banking and Financial Institutions, P.O. Box 200546, Helena, Montana 59620-
0546; faxed to the office at (406) 841-2930; or e-mailed to banking@mt.gov; and
must be received no later than 5:00 p.m., September 4, 2014.

6. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written
comments to Kelly O'Sullivan at the above address no later than 5:00 p.m.,
September 4, 2014.

7. If the agency receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons directly affected by
the proposed action; from the appropriate administrative rule review committee of
the Legislature; from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in the Montana Administrative
Register. Ten percent of those directly affected has been determined to be 1 person
based on the fact there are currently no deferred deposit lenders licensed.

8. An electronic copy of this proposal notice is available through the
department's web site at http://doa.mt.gov/AdministrativeRules.mcpx. The
department strives to make the electronic copy of the notice conform to the official
version of the notice, as printed in the Montana Administrative Register, but advises
all concerned persons that if a discrepancy exists between the official printed text of
the notice and the electronic version of the notice, only the official printed text will be
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considered. In addition, although the department works to keep its web site
accessible at all times, concerned persons should be aware that the web site may
be unavailable during some periods, due to system maintenance or technical
problems.

9. The Division of Banking and Financial Institutions maintains a list of
interested persons who wish to receive notices of rulemaking actions proposed by
this division. Persons who wish to have their name added to the mailing list shall
make a written request which includes the name and mailing address of the person
to receive notices and specifies that the person wishes to receive notices regarding
division rulemaking actions. Such written requests may be mailed or delivered to
Wayne Johnston, Division of Banking and Financial Institutions, 301 S. Park, Ste.
316, P.O. Box 200546, Helena, Montana 59620-0546; faxed to the office at (406)
841-2930; e-mailed to banking@mt.gov; or may be made by completing a request
form at any rules hearing held by the department.

10. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled. Representative Jenny Eck, the primary bill sponsor of HB 116 (2013),
was notified on July 11, 2014, that the department was beginning to draft rules on
the subject by U.S. mail at the address for her on the Secretary of State's register of
legislator contact information and her comments were invited. None were received.

11. The department has determined that under 2-4-111, MCA, the proposed
new rules will not significantly and directly affect small businesses.

By: /s/ Sheila Hogan By: /s/ Michael P. Manion
Sheila Hogan, Director Michael P. Manion, Rule Reviewer
Department of Administration Department of Administration

Certified to the Secretary of State July 28, 2014.
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BEFORE THE BOARD OF PUBLIC EDUCATION

OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the amendment of )

ARM 10.59.103 pertaining to the )

Montana School for the Deaf and )
) NO PUBLIC HEARING
) CONTEMPLATED

Blind Foundation

TO: All Concerned Persons

1. On September 11, 2014, the Board of Public Education proposes to
amend the above-stated rule.

2. The Board of Public Education will make reasonable accommodations for
persons with disabilities who wish to participate in this rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the Board of Public Education no later than 5:00 p.m. on September 4, 2014,
to advise us of the nature of the accommodation that you need. Please contact
Peter Donovan, Executive Director, Board of Public Education, 46 N. Last Chance
Gulch, Helena, Montana, 59601; telephone (406) 444-0300; fax (406) 444-0847; or
e-mail pdonovan@mt.gov.

3. The rule as proposed to be amended provides as follows, new matter
underlined, deleted matter interlined:

10.59.103 CONTENTS OF THE CONTRACT (1) The contract between the
Board of Public Education and the foundation must require the foundation to have:

I | of public od . ber-and

{h—Fhe superintendent of the school for the deaf and blind shall by virtue of
his the office be one of the directors of the foundation until his a successor is duly
appointed;

(b) Bbylaws which without limitation cover selection of officers, meetings,
compensation for services, and amendment procedures; and

(c) Ppolicy which covers the acceptance, management, and expenditure of
foundation property, proceeds, interest, and income.

AUTH: 20-8-103, MCA
IMP: 20-8-111, MCA

REASON: The Board of Public Education strongly supports the Montana School for
the Deaf and Blind (MSDB), the Foundation, and all its students. However, board
members reside all across the state making it difficult to travel to Great Falls for
meetings in addition to regularly scheduled Board of Public Education meetings.
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The Board of Public Education, in a joint effort with the Superintendent of the MSDB,
made the decision to remove this requirement.

4. Concerned persons may submit their data, views, or arguments
concerning the proposed action in writing to: Peter Donovan, Executive Director,
Board of Public Education, 46 N. Last Chance Gulch, Helena, Montana, 59601;
telephone (406) 444-0300; fax (406) 444-0847; or e-mail pdonovan@mt.gov, and
must be received no later than 5:00 p.m., September 4, 2014.

5. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written
comments to Peter Donovan at the above address no later than 5:00 p.m.,
September 4, 2014.

6. If the agency receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons directly affected by
the proposed action; from the appropriate administrative rule review committee of
the Legislature; from a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in the Montana Administrative
Register. Ten percent of those directly affected has been determined to be 2
persons based on the number of members in the two affected parties. There are 7
Board of Public Education members and 11 MSDB Foundation members.

7. The board maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the contact person in 4 above or may be made by completing a request
form at any rules hearing held by the board.

8. An electronic copy of this proposal notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of this notice conform to the official version
of the notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the notice and the electronic version of the notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its web
site accessible at all times, concerned persons should be aware that the web site
may be unavailable during some periods, due to system maintenance or technical
problems.

9. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.
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10. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rule will not significantly
and directly impact small businesses.

[s/ Peter Donovan [s/ _Sharon Carroll
Peter Donovan Sharon Carroll
Rule Reviewer Chair

Board of Public Education

Certified to the Secretary of State July 28, 2014.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of ARM

17.56.607 pertaining to release

categorization

(UNDERGROUND STORAGE
TANKS)

N N N N N

TO: All Concerned Persons

1. On August 27, 2014, at 1:30 p.m., the Department of Environmental
Quiality will hold a public hearing in Room 111, Metcalf Building, 1520 East Sixth
Avenue, Helena, Montana, to consider the proposed amendment of the above-
stated rules.

2. The department will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., August 13, 2014, to advise us of the
nature of the accommodation that you need. Please contact Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rule proposed to be amended provides as follows, stricken matter
interlined, new matter underlined:

17.56.607 RELEASE CATEGORIZATION (1) through (9)(g) remain the
same.

(10) The department may categorize a release as resolved with a petroleum
mixing zone and send a letter to the owner or operator in accordance with (11), if the
department has determined that conditions at the site ensure present and long-term
protection of human health, safety, and the environment and that residual petroleum
in soil and ground water will continue to be remediated through natural attenuation
processes without additional intervention, active cleanup, or monitoring. The
following requirements must also be met before a release may be categorized as
resolved with a petroleum mixing zone:

(a) through (h) remain the same.

(i) atthe downgradient boundary of a petroleum mixing zone, the
concentration of any petroleum constituent does not exceed a water quality standard
adopted by the Board of Environmental Review pursuant to 75-5-301, MCA.

The downgradient boundary of a petroleum mixing zone must be determined by
documented investigations conducted in accordance with ARM 17.56.604.

(1) A a petroleum mixing zone must remain within the facility property

boundary unless a recorded easement approved by the department allows the

mixing zone to extend off the facility property. A-petroleum-mixing-zone-may-extend
no-furtherthan-500-feet-from-the-origin-of therelease: For purposes of this rule, the
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term "facility property” means a single parcel or contiguous parcels on which one or
more petroleum storage tanks are or were located, provided that contiguous parcels
must be under single ownership at the time the petroleum mixing zone is
established;

(k) a petroleum mixing zone may not extend either beyond 500 feet from

the origin of the release or within 500 feet of an existing drinking water well or
surface water unless the department determines, in writing and based on site-
specific circumstances, that a shorter distance, specified in the determination, will
ensure present and long-term protection of human health and safety and of the
environment in the specific circumstances. In making this determination, the
department shall consider the following factors:

(i) _the specific contaminants and concentrations involved;

(i) _the nature, hydrogeologic characteristics, and quality of the aquifer(s)
involved;

(i) _the nature and quality of any well or surface water potentially affected;

(iv) the degree of certainty that site-specific scientific data supports the
determinations made pursuant to (c), (d), (g), and (h); and

(v) any other consideration determined by the department to be relevant in
the particular circumstances.

(k) through (k)(iv) remain the same, but are renumbered (l) through (I)(iv).

& (m) a notice is placed on the deed of all parcels of real property on which
the facility is located that is the source of the release is resolved with a petroleum
mixing zone release-istocated. This deed notice must describe the nature and
location of the residual contamination remaining in the soil and ground water at the
facility and must describe all institutional controls, engineering controls, physical
conditions, or other controls or conditions required to maintain the petroleum mixing
zone.

(11) and (12) remain the same.

AUTH: 75-11-319, 75-11-505, MCA
IMP: 75-11-309, 75-11-505, MCA

REASON: The proposed amendment is necessary to allow for closure of
petroleum release sites where the available scientific data indicates that site-specific
conditions are sufficiently protective of human health and safety and the
environment to justify resolution of the release even though the petroleum mixing
zone (PMZ) extends beyond 500 feet from its source or extends to within 500 feet of
drinking water wells or surface water.

The department has a list of several petroleum release sites regulated under
the Montana Underground Storage Tank Act, 75-11-501, et. seq., MCA, that could
be resolved using a petroleum mixing zone, except that they do not meet the 500
foot criteria. The cost to continue to monitor these sites over a period of years is
significant and may not be warranted where adequate protection for human health,
safety and the environment can be provided at some sites without meeting the 500
foot criteria. Additionally, the inability to close these active petroleum releases with a
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petroleum mixing zone hinders business development and makes it more difficult to
sell the property due to liability issues and the stigma associated with environmental
contamination, which makes it difficult to obtain loans or other sources of funding to
purchase the property.

The department is proposing to amend (l) (renumbered (m)) to correct
grammatical errors in the language. As corrected, the language clearly implements
the department's intent when the language was initially adopted.

4. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Elois Johnson, Paralegal, Department of Environmental Quality, 1520
E. Sixth Avenue, P.O. Box 200901, Helena, Montana 59620-0901; faxed to (406)
444-4386; or e-mailed to ejohnson@mt.gov, no later than 5:00 p.m., September 4,
2014. To be guaranteed consideration, mailed comments must be postmarked on or
before that date.

5. Becky Convery, attorney, has been designated to preside over and
conduct the hearing.

6. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name and
mailing address of the person to receive notices and specifies that the person
wishes to receive notices regarding: air quality; hazardous waste/waste oil; asbestos
control; water/wastewater treatment plant operator certification; solid waste; junk
vehicles; infectious waste; public water supplies; public sewage systems regulation;
hard rock (metal) mine reclamation; major facility siting; opencut mine reclamation;
strip mine reclamation; subdivisions; renewable energy grants/loans; wastewater
treatment or safe drinking water revolving grants and loans; water quality; CECRA;
underground/above ground storage tanks; MEPA; or general procedural rules other
than MEPA. Notices will be sent by e-mail unless a mailing preference is noted in
the request. Such written request may be mailed or delivered to Elois Johnson,
Paralegal, Department of Environmental Quality, 1520 E. Sixth Ave., P.O. Box
200901, Helena, Montana 59620-0901; faxed to (406) 444-4386; e-mailed to
ejohnson@mt.gov; or may be made by completing a request form at any rules
hearing held by the department.

7. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.
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8. With regard to the requirements of 2-4-111, MCA, the department has
determined that the amendment of the above-referenced rule will not significantly
and directly impact small businesses.

Reviewed by: DEPARTMENT OF ENVIRONMENTAL
QUALITY

/s/ John F. North BY: /s/ Tracy Stone-Manning

JOHN F. NORTH TRACY STONE-MANNING, Director

Rule Reviewer

Certified to the Secretary of State, July 28, 2014.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PUBLIC HEARING ON
17.30.1101, 17.30.1102, 17.30.1105, ) PROPOSED AMENDMENT AND
17.30.1106, 17.30.1107, 17.30.1111, ) REPEAL

17.30.1341 and 17.30.1342 pertaining to)

Montana pollutant discharge elimination ) (WATER QUALITY)

system (MPDES) permits, purpose and )
scope, definitions, permit requirements, )
exclusions, designation procedures: )
small municipal separate storm sewer
systems (MS4s), application procedures,
permit requirements, general permits
and conditions applicable to all permits
and repeal of ARM 17.30.1110,
17.30.1115 and 17.30.1117 application
procedures: general, notice of intent
procedures, and transfer of permit
coverage pertaining to storm water
discharges

N N N N N N N N N N

TO: All Concerned Persons

1. On August 27, 2014, at 9:30 a.m., the Board of Environmental Review will
hold a public hearing in Room 111, Metcalf Building, 1520 East Sixth Avenue,
Helena, Montana, to consider the proposed amendment and repeal of the above-
stated rules.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., August 18, 2014, to advise us of the
nature of the accommodation that you need. Please contact Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

17.30.1101 PURPOSE AND SCOPE (1) This subchapter is intended to be
applied together with ARM Title 17, chapter 30, subchapters 12 and 13 to establish a
system for regulating the discharges of petential pollutants from point

sources discharges-of storm-waters-into-surface to state waters. This subchapter
and subchapters 12 and 13 of ARM Tltle 17 chapter 30—Wh+eh—regu4a%e—stemckwafee¥

GMPD%} general—pe#m#s—pe#mﬂ—%ﬁhen—zaﬂens—anﬁreﬂees—ef—m{em— are intended
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to be compatible with the national pollutant discharge elimination system (NPDES)
as established by the United States eEnvironmental pProtection aAgency pursuant
to sectlon 402 of the federal Clean Water Act (CWA) 33 USC 1251 et seq. Beeept

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: For the reasons set forth below, the board is proposing to amend
(1) to clarify a person's duty to apply for an MPDES permit for any discharge of
pollutants to state waters, unless the discharge is excluded under ARM 17.30.1310
or 17.30.1106. The term "discharge of pollutant" is defined in ARM 17.30.1102 and
17.30.1304 and means the addition of any pollutant or combination of pollutants to
state waters from any point source. The board is also proposing to remove the term
"potential” in reference to pollutants because the discharge of "potential pollutants” is
not regulated under state or federal permit requirements. The board is proposing to
remove the term "surface water" and replace it with "state water," as defined in 75-5-
103, MCA. The board is also proposing to remove text from (1) stating that the
requirements in subchapter 11 modify the requirements in subchapters 12 and 13.
This change is necessary because subchapters 12 and 13 apply to all MPDES
permits and are not modified by subchapter 11.

The board is also proposing to remove (2) to provide consistency between
storm water discharge permit requirements and ARM 17.30.1322 (pertaining to all
MPDES permit application requirements) and to clarify that storm water discharge
permits are subject to the provisions of subchapter 13, which pertain to all MPDES
permits. These amendments to (2) are necessary to provide storm water discharge
permit requirements that are consistent with the applicable federal regulations and
board rules pertaining to all discharge permits.

17.30.1102 DEFINITIONS (1) through (4) remain the same.
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(6) through (21) remain the same, but are renumbered (5) through (20).

(21) "Significant materials" includes, but is not limited to:

(a)_raw materials;

(b) fuels;

(c) materials such as solvents, detergents, and plastic pellets;

(d) finished materials such as metallic products;

(e) raw materials used in food processing or production;

(f)_substances designated as hazardous under section 101(14) of the federal
Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA) 42 U.S.C. 9601(14);

(g)_any chemical the facility is required to report pursuant to the reporting
requirements under section 313 of the federal Emergency Planning and Community
Right to Know Act (EPCRA) created under the Superfund Amendments and
Reauthorization Act (SARA) also known as SARA Title 11, 42 U.S.C. 11001 - 11050;

(h) fertilizers;

(i) _pesticides; and

(1) _waste products such as ashes, slag, and sludge that have the potential to
be released with storm water discharges.
(22) through (27) remain the same.

29) (28) "Storm water discharge associated with industrial activity” means a
discharge from any conveyance that is used for collecting and conveying storm
water and that is directly related to manufacturing, processing, or raw materials
storage areas at an industrial plant.

(a) remains the same.
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(c) remains the same but is renumbered (b).

&) (c) Industrial facilities, {including industrial facilities that are federally,
state, or municipally owned or operated that meet the description of the facilities
listed in {e} (d)(i) through {x)anrd-{36)) (X), include those facilities designated under
the provisions of ARM 17.30.1105(2) (d).

(e) remains the same, but is renumbered (d).

(i) facilities subject to storm water effluent limitations guidelines, new source
performance standards, or toxic pollutant effluent standards under 40 CFR
subchapter N (Effluent Guidelines and Standards Part 405-471), {except facilities
with toxic pollutant effluent standards that are exempted under
category {e} (d){) (x) of this definition);

(ii) remains the same.

(iii) facilities classified as standard industrial classifications 10 through 14
(mineral industry) including active and inactive mining operations, except for areas of
coal mining operations no longer meeting the definition of a reclamation area under
40 CFR 434.11(l) because the performance bond issued to the facility by the
appropriate SMCRA authority has been released, or areas of non-coal mining
operations that have been released from applicable state or federal reclamation
requirements after December 17, 1990; oil and gas exploration, production,
processing, or treatment operations; and transmission facilities that discharge storm
water by contact with, or that come into contact with, any overburden, raw material,
intermediate material, finished products, byproducts, or waste products located on
the site of such operations. Inactive mining operations are mining sites that are not
being actively mined, but which have an identifiable owner/operator. Inactive mining
operations do not include sites where mining claims are being maintained prior to
disturbances associated with the extraction, beneficiation, or processing of mined
materials nor sites where minimal activities are undertaken for the sole purpose of
maintaining a mining claim;

(iif) remains the same, but is renumbered (iv).

) (v) landfills, land application sites, and open dumps that receive or have
received any industrial wastes (waste that is received from any of the facilities

descrlbed under thls deflnltlon—eeuﬂdeethe—deﬂm{rens—eflsterm—wa{eedﬁeharge

disturbance-of-five-acres-ormore-of-total-land-area) including those that are subject
to regulation under subtitle D of RCRA;

(v) through (ix) remain the same, but are renumbered (vi) through (x).

(xi) _construction activities including clearing, grading, and excavating except
operations that result in the disturbance of less than five acres of total land area.
Construction activity also includes the disturbance of less than five acres of total
land area that is part of a larger common plan of development or sale if the larger

plan will uItlmater dlsturb flve acres or more.
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(29) "Storm water discharge associated with small construction activity"
means:

(a) the discharge of storm water from construction activities including
clearing, grading, and excavating that result in land disturbance of equal to or
greater than one acre and less than five acres. Small construction activity also
includes the disturbance of less than one acre of total land area that is part of a
larger common plan of development or sale if the larger common plan will ultimately
disturb equal to or greater than one and less than five acres. Small construction
activity does not include routine maintenance that is performed to maintain the
original line and grade, hydraulic capacity, or original purpose of the facility. The
department may waive the otherwise applicable requirements in a general permit for
a storm water discharge from construction activities that disturb less than five acres
where the conditions given in ARM 17.30.1105(3) are satisfied; and

(b) any other construction activity designated by the department under ARM
17.30.1105, or by the EPA regional administrator, based on the potential of the
discharge to contribute to a violation of a water quality standard or to contribute
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(33) through (35) remain the same, but are renumbered (30) through (32).

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: The board is proposing to amend definitions found in ARM
17.30.1102 to add several new definitions found in 40 CFR 122.26(b), the federal
rule defining terms used in the federal storm water regulations, and to remove
several definitions that are no longer used in this subchapter. The board is also
proposing to modify several definitions to ensure consistency with federal storm
water regulations found at 40 CFR 122.26. The board's specific reasons for
amending these definitions follow.

The board is proposing to remove the definition of final stabilization as this
term does not appear in federal storm water regulations found at 40 CFR 122.26.
The General Permit for Storm Water Discharges Associated with Construction
Activity (General Permit No. MTR1000000) covers storm water discharges
associated with construction activity from initiation of construction-related ground
disturbance to "final stabilization" of that disturbance. The term "final stabilization" is
defined in Part 5 of General Permit No. MTR1000000, to describe the point at which
coverage under General Permit No. MTR1000000 may be terminated, but the term
does not appear in subchapter 11.

The board is proposing to add a definition of "significant materials" to define
materials that may be discharged with storm water and have the potential to impact
human health or the environment. The proposed definition at (21) is consistent with
the federal definition of "significant materials” at 40 CFR 122.26(b)(12).

The board is proposing to remove the definition of storm water discharges
associated with construction activity at (28) and replace it with two new definitions.
The first of these definitions is at proposed (28)(d)(xi) and would place construction
activities that disturb more than five acres of total land area under the definition of
storm water discharges associated with industrial activity. The second definition
pertains to storm water discharges associated with small construction activity at
proposed (29), which would include the disturbance of less than five acres of total
land area. These amendments are necessary to ensure consistency with the federal
definitions of storm water discharge associated with construction activities at 40 CFR
122.26(b).

The board is proposing the amendments at current (29) (proposed to be
renumbered (28)) to define the term "storm water discharges associated with
industrial activity" to include mining and oil and gas activities, currently defined in
(30), and construction activities greater than five acres. The board is also proposing
to make other minor editorial changes and to renumber the definitions in this rule.
This amendment is necessary to provide consistency with the federal definition of
industrial activities at 40 CFR 122.26(b)(14). The board is proposing to delete what
is currently numbered (29)(b) as the text is not part of the federal definition of
industrial activities in 40 CFR 122.26(b)(14). The board is proposing to amend
current (29)(e) (proposed to be renumbered (28)(d)) to make minor editorial changes
and to correct internal references. The board is proposing to amend current
(29)(e)(i) (proposed to be renumbered (28)(d)(i)) to change the reference to subparts
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of this definition. The board is also proposing to amend current (29)(d)(iv) (proposed
to be renumbered (28)(d)(v)) to remove language that is no longer necessary due to
the inclusion of mining and oil and gas activities that were defined in (30) and are
now defined in proposed (28) as amended.

The board is proposing to remove the definition of "storm water discharges
associated with mining and oil and gas activities," currently at (30), and to include
this category of industrial discharge in proposed (28), along with other similar
industrial activities. This amendment will provide consistency between the state and
federal definitions of storm water discharge associated with industrial activity.

The board is proposing a new definition in (29) to define "storm water
discharges associated with small construction activity" consistent with 40 CFR
122.26(b)(15). This amendment is necessary to maintain consistency with federal
regulations defining storm water discharges and different application and permitting
requirements for small construction in ARM Title 17, chapter 30, subchapter 13.

The board is proposing to delete the definition of "storm water pollution
prevention plan" (SWPPP), currently in (31), as this term is no longer used in this
subchapter and does not appear in federal storm water regulations found at 40 CFR
122.26. The General Permit for Storm Water Discharges Associated with
Construction Activity (General Permit No. MTR1000000) covers storm water
discharges associated with construction activity. In order to achieve compliance with
the conditions of General Permit No. MTR1000000, the permittee is required to
develop a Storm Water Pollution Prevention Plan (SWPPP). The term "SWPPP" is
defined in Part 5 of General Permit No. MTR1000000 to describe a document
developed to identify sources of pollution potentially affecting the quality of storm
water discharges associated with a facility or activity and to ensure implementation
of measures to minimize and control pollutants in storm water discharges associated
with a facility or activity. The department determines specific requirements and
information to be included in a SWPPP based on the type and characteristics of a
facility or activity and on the respective MPDES permit requirements.

The board is proposing to remove the definition of "surface waters," currently
at (32), because this definition is unnecessary. Surface waters are included in the
definition of state water at 75-5-103, MCA. The provisions of this subchapter apply
to discharges of storm water to state water unless excluded under ARM 17.30.1106.
The board is proposing to renumber current (33) through (35) as (30) through (32).
The proposed amendments to these definitions are necessary to ensure consistency
and equivalency with the federal definitions found in 40 CFR 122.2 and 40 CFR
122.26(b) and with the definitions found in the board rules at ARM 17.30.1304 and
17.30.1202.

17.30.1105 PERMIT REQUIREMENT (1) Any-person-wheo-dischargesor

an-MPDB general-permit-oranotherMPD hermitfor-di arges On or after
October 1, 1994, operators must obtain an MPDES permit for discharges composed
entirely of storm water that are not required by (4) to obtain a permit only if:

(a) the discharge is associated with small construction activity as defined in
ARM 17.30.1102;

B  with industrial activity:
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" o with_rini Loiland ity

&) (b) the discharge is from a small municipal separate storm sewer
systems thatare as identified defined in ARM 17.30.1102 or as designated pursuant
to ARM 17.30.1107;

{e) (c) ferwhich the department determines that storm water controls are
needed based on wasteload allocations that are part of TMDLSs that address the
pollutants of concern; and or

& (d) that the department determines are that the discharge is contributing to
a violation of a water quality standard or are is a significant contributors of pollutants
to surface waters.

(4) remains the same, but is renumbered (2).

5) (3) The department may waive the permit requirements in this subchapter
for a storm water discharge associated with construction activity that disturbs less
than five acres of total land area if either of the following two conditions exist:

(a) the value of the rainfall erosivity factor ("R" in the revised universal soil
loss equation) is less than five during the period of construction activity. Fhe-period
of-construction-activity-extends-through-to-final-stabilization- The rainfall erosivity
factor must be determined using a state-approved method. The owner or operator
must certify to the department that the construction activity will take place only
during a period when the value of the rainfall erosivity factor is less than five. If
unforeseeable conditions occur that are outside of the control of the waiver
applicant, and which will extend the construction activity beyond the dates initially
applied for, the owner or operator shall reapply for the waiver or obtain authorization
under the general permit for storm water discharges associated with construction
activity. The waiver reapplication or notice of intent must be submitted within two
business days after the unforeseeable condition becomes known; or

(b) remains the same.

{6} (4) Prior to October 1, 1994, discharges composed entirely of storm water
are not required to obtain an MPDES permit except for:

(a) discharges with respect to which an inrdividaal MPDES permit has been
issued prior fo February 4, 1987 and

aeFes—epmeFe—ef—tet&Hand—a#ea a dlscharqe assouated W|th an mdustrlal act|V|tv or
(c) adischarge that the department or EPA regional administrator determines
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contributes to a violation of a water quality standard or is a significant contributor of
pollutants to state waters.

€A (5) For storm water discharges designated by the department under
(1) €e) (c) and ) (d) or (4)(c), the owner or operator shall apply for a permit within
180 days of receipt of the department's notice of designation, unless the department
grants a later date.

(8) (_) Except as prowded in (—9) (_) #—net—authen—zed—under—a—sterm—\rrater

department—fepstermwater—dlseharges—e*rstmg—as—ef any storm Water dlscharqe

associated with an industrial activity as defined in ARM 17.30.1102 that is not
covered under an existing MPDES permit must submit a permit application to the
department by October 1 1992—that—are—asseerated—wrth—

9} (7) The permit requirements in thrs subchapter are effective beginning

March 10 2003 Ffor dlseharges—rderm#ed—rn—@}(a)—threugh—(e)that—are—net

dlscharqe assocrated Wlth |ndustr|al act|V|tv from a facrllty—ethepthan—an—arrpert—

powerplant-eruncontrolled-sanitarylandfill; that is owned or operated by a

municipality with a population of under 100,000; that is not authorized by a general
or |nd|vrdual permrt other than an arrbort bowerplant or uncontrolled sanrtarv landfill

(10) and (11) remain the same, but are renumbered (8) and (9)

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: The board is proposing to amend the permit requirements for
discharges composed entirely of storm water in ARM 17.30.1105 to maintain
consistency with the equivalent federal regulations set forth in 40 CFR 122.26(a) and
the permit requirements set forth in ARM Title 17, chapter 30, subchapter 13. The
proposed amendments to the definitions of "storm water discharges associated with
small construction” and "storm water discharges associated with industrial activity" in
ARM 17.30.1102 allow for streamlining and better alignment of this subchapter with
the applicable federal regulations and board rules in ARM Title 17, chapter 30,
subchapter 13. Under 40 CFR 123.25, the permit requirements in ARM 17.30.1105
are a required element of a delegated state's NPDES permit program. The board is
also proposing minor changes to wording, punctuation, formatting, and renumbering
the provisions in this rule. The board's specific reasons for proposing these
amendments follow.

The board is proposing to amend (1) to maintain consistency with the
equivalent federal rules at 40 CFR 122.26(a)(9). This federal rule requires permit
coverage for certain discharges that are composed entirely of storm water after
October 1, 1994. Permit coverage under this rule is limited to: discharges
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associated with small construction activity; discharges from designated small
municipal separate storm sewer systems; storm water discharges which require a
waste load allocation; and discharges which contribute to a violation of water quality
standards or are required by current (6) (proposed to be renumbered (4)) to obtain
permit coverage. Unless specifically required by (1) or proposed (4) of this rule,
discharges composed entirely of storm water are not subject to permit requirements
under this subchapter. The board is proposing to amend (1)(a) to reflect the
proposed change in the definition of small construction activity in ARM 17.30.1102,
which would include construction activities that are greater than one acre and less
than five acres. The board is proposing to delete industrial facilities from (1) since
they are addressed in (4). The board is also proposing to delete mining and oil and
gas activities from (1) since these activities are proposed to be included in the
definition of industrial activity in ARM 17.30.1102. The board is also proposing to
amend (1)(d) to make minor wording changes and to renumber it (1)(b).

The board is proposing to delete (2) which requires a storm water discharger
to obtain coverage under a general permit unless the discharge is covered under an
individual permit because this requirement is not found in equivalent federal rules set
forth in 40 CFR 122.21, 122.26, and 122.28. When it qualifies for general permit
coverage, a facility may obtain coverage under that general permit unless directed
by the department to obtain coverage under an individual permit. A facility may also
request to be excluded from coverage under the general permit, in accordance with
40 CFR 122.28(b)(3) or ARM 17.30.1341 and obtain an individual permit.

The board is proposing to delete (3) because the board rules in ARM Title 17,
chapter 30, subchapter 13, have been updated to include storm water discharges as
well as discharges of process wastewater and other types of wastewater making the
requirements set forth in (3) unnecessary. A facility that discharges both storm
water and other forms of wastewater must submit the applicable information as
specified in a general permit issued under ARM 17.30.1341 or individual permit
under ARM 17.30.1322.

The board is proposing to amend (6) and renumber it (4). The proposed
amendments reflects changes to the definition of "discharges from small
construction activity and industrial activity" proposed in ARM 17.30.1102 and are
necessary to maintain consistency with 40 CFR 122.26(a)(1). In order to maintain
consistency with the equivalent federal rule at 40 CFR 122.26(a)(i), which does not
restrict this permitting requirement to discharges for which individual permits were
issued prior to February 4, 1987, the board is proposing to delete the word
“individual.” The board is also proposing to amend (b) to maintain consistency with
40 CFR 122.26(a)(ii) to reflect the proposed amendment in the definition which will
include discharges from mining, oil and gas, and construction activities greater than
five acres. The board is also proposing a new (c) to maintain consistency with 40
CFR 122.26(a)(v) which is a federal rule requiring discharges of storm water that
contribute to a violation of water quality standards, or are a significant contributor of
pollutants, to obtain permit coverage.

The board is proposing to amend (7) to make minor word changes and
renumber (7) as (5). This amendment is necessary to incorporate changes in the
definitions, to incorporate the proposed deletion and renumbering of two subsections
in (1), and to incorporate the proposed addition of (4)(c).
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The board is proposing to amend (8) and renumber it as (6). The proposed
amendment also deletes (8)(a) through (c), which would no longer be necessary if
the amendments are adopted as proposed. The proposed amendments to the
definition of "storm water discharges associated with industrial activity" at ARM
17.30.1102 will incorporate the activities described in existing (a) through (c).

The board is proposing to amend (9) and renumber it as (7). The proposed
amendments maintains consistency with 40 CFR 122.26(e)(1)(ii), which is a federal
rule establishing application deadlines for certain categories of industrial activities.

17.30.1106 EXCLUSIONS (1) In addition to the exclusions stated in ARM
17.30.1310, the following storm water discharges do not require MPDES permits:

(a) remains the same.

(b) existing or new discharges composed entirely of storm water from oil or
gas exploration, production, processing, or treatment operations, or transmission
facilities, unless the operation or facility:

(i) has had, at any time since November 16, 1987, a discharge of storm water
resulting in the discharge of a reportable quantity for which notification is or was
required pursuant to 40 CFR 110.6, 40 CFR 117.21, or 40 CFR 302.6; or

(i) contributes to a violation of a water quality standard; ef

lofi (I“'I) Ilna.s a SI tel”“ '“’at;e' disenarge-assoclated with-constiuction-activity-as
(c) existing or new discharges eemposed-entirely-of storm-waterfrom-mining

located-on-the-site-of such-operations of storm water runoff from mining operations,
from oil and gas exploration, production, processing, treatment operations, or
transmission facilities, if such existing or new discharges are composed entirely of
flows which are from conveyances or systems of conveyances including, but not
limited to, pipes, conduits, ditches, and channels, used for collection and conveying
precipitation runoff and which have not come into contact with any overburden, raw
material, intermediate products, finished product, byproduct, or waste products
located on the site of such operation. For purposes of this rule only, "oil and gas
exploration, production, processing, treatment operations or transmission facilities"
means all field activities or operations associated with exploration, production,
processing, or treatment operations or transmission facilities, including activities
necessary to prepare a site for drilling and for the movement and placement of
drilling equipment, whether or not such field activities or operations may be
considered to be construction activity.

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: The board is proposing to amend ARM 17.30.1106 to maintain
consistency with 40 CFR 122.26(c)(1)(iii) and 40 CFR 122.26(a)(2), which are
federal rules that exclude field activities or operations associated with oil and gas
exploration, production, processing , or treatment from the permit coverage
requirements of ARM Title 17, chapter 30, subchapters 11 and 13 for certain
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discharges composed entirely of storm water.

The board is proposing to amend (1)(b)(i) and (ii) to make minor editorial
changes to reflect the proposed deletion of (1)(b)(iii). The board is proposing to
remove (1)(b)(iii) (the exception from the exclusion for oil and gas operations when
the activity is associated with construction) because it is not found in the equivalent
federal rules at 40 CFR 122.26(c)(1)(iii) and 40 CFR 122.26(a)(2) and the board has
determined that it is unnecessary to maintain the exception for construction activities
to protect human health and the environment because the proposed rule
amendments maintain the authority to require an MPDES permit for storm water
discharges associated with oil or gas exploration, production, processing, treatment
operations, or transmission facilities when the operation or facility has had a storm
water discharge resulting in a reportable quantity for which notification is or was
required; or a storm water discharge that contributes to a violation of a water quality
standard. These federal rules exclude storm water discharges from mining and from
operations associated with oil and gas exploration, production, processing,
treatment, or transmission facilities, including construction and other field activities
from storm water discharge permit requirements provided these discharges do not
come into contact with overburden, raw material, intermediate products, finished
product, byproduct, or waste products located on the site of such operation.

The board is proposing to amend (1)(c) to expand the scope of this exclusion
to oil and gas operations, consistent with 40 CFR 122.26(a)(2) (July 1, 2005) (the
later version was vacated by the Ninth Circuit in NRDC v. U.S. EPA, 526 F.3d 591
(2008)) and with 33 USC 1342(1)(2) (CWA 8§ 402(1)(2)), which exclude these activities
from regulation under the national pollutant discharge elimination system. The
board is proposing new (1)(c)(i) to clarify, for the purposes of this exclusion, the
meaning of the term "oil and gas exploration, production, processing, treatment
operations, or transmission facilities." This definition is consistent with 33 USC
1362(24) (8 323 of the Energy Policy Act). These amendments are necessary to
implement the storm water discharge permitting exclusions for mining and oil and
gas activities provided under the federal Clean Water Act.

17.30.1107 DESIGNATION PROCEDURES: SMALL MS4S (1) through (3)
remain the same.

(4) The department may designate an MS4 other than those identified in
ARM 17.30.1102(23) pursuant to the criteria in ARM 17.30.1105(1) {e) (c) or & (d).

(5) through (13) remain the same.

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: The board is proposing to amend ARM 17.30.1107(4) to reflect
changes that are proposed in ARM 17.30.1105(1). The changes in ARM
17.30.1105(1) reflect the changes in the definition of storm water discharges
associated with industrial activity to include mining, oil and gas activities, and large
construction activities. The proposed changes are also necessary to maintain the
correct internal cross reference to this rule and to maintain consistency with the
federal definitions at 40 CFR 122.26(a)(9) and 122.26(b).
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17.30.1111 APPLICATION PROCEDURES, PERMIT REQUIREMENTS:
SMALL MS4S (1) Owners or operators of small MS4S shaII apply—fepau%hen;fanen

coverage under an MPDES qeneral or |nd|V|duaI permlt and are sub|ect to the
following requirements::

(a) and (b) remain the same.

(2) Small MS4s shall complete an-applicationforautherization a notice of
intent in accordance with the requirements iH-ARM-1730-1110 specified in a general
permit issued pursuant to ARM 17.30.1341 or submit an application for an individual
permit and comply with the application requirements set forth in (19).

The application general permit must, alse-ireldde at a minimum, require the
following information:

(a) through (18) remain the same.

(19) An operator of a small MS4 that does not obtain coverage under a
general permit must obtain coverage by the dates established in (1) and submit an
application for an individual permit that includes the required permit application
information specified in 40 CFR 122.26(d).

(20) The board adopts and incorporates by reference 40 CFR Part 122.26(d)
(July 1, 2013), which sets forth application requirements for large or medium
municipal separate storm sewers or for municipal separate storm sewers that are
designated subject to permit requirements, as part of the Montana pollutant
discharge elimination system. Copies of these federal regulations may be obtained
from the Department of Environmental Quality, P.O. Box 200901, Helena, MT
59620-0901.

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: The board is proposing to amend the application procedures in
ARM 17.30.1111 to reflect proposed changes in the general permit rule in ARM
17.30.1341, the proposed repeal of ARM 17.30.1110, and to maintain consistency
with the federal regulations related to permit applications for small MS4s at 40 CFR
122.33. This federal rule sets forth application procedures and timeframes for small
MS4s and is a required element of a delegated state's permit program as required
by 40 CFR 123.25(a)(42). The proposed amendments are necessary to correct
citations to the appropriate state regulation governing the application requirements
for general permits. The permit requirements for small MS4 operators given in this
rule remain unchanged. The board's specific reasons for proposing these
amendments follow.

The board is proposing to amend (1) to provide that an operator of an MS4
must obtain permit coverage under a general permit or an individual permit and to
remove the reference to ARM 17.30.1110 which is proposed for repeal. The
proposed amendment is necessary to maintain consistency with 40 CFR 122.28(b),
which sets forth the general administrative requirements for all general permits.

The board is proposing to amend (2) to provide that the operator of a small
MS4 may submit a notice of intent to be covered under the general permit or submit
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an application for an individual permit and that the application requirements are
found in new (19). ARM 17.30.1341 and the federal rule at 40 CFR 122.28(b)
require the contents of the notice of intent to be specified in the general permit. The
board is also proposing to amend (2) to clarify that the general permit must at
minimum contain the elements in (a) through (c). These amendments are necessary
to maintain consistency with the equivalent federal rule related to permit applications
for small MS4s found at 40 CFR 122.33 and 122.34, which are required by 40 CFR
123.25(42) to be part of a delegated state's permit program.

The board is proposing to add new (19) to the application requirements for a
small MS4 to maintain consistency with the equivalent federal rule found at 40 CFR
122.33, which is required by 40 CFR 123.25(42) to be part of a delegated state's
permit program.

The board is proposing new (20) to incorporate 40 CFR 122.26(d) and the
federal application requirements applicable to large or medium MS4s, or to small
MS4s that are either designated or choose to obtain a permit for their discharges in
order to retain state primacy under the federal Clean Water Act.

17 30.1341 GENERAL PERMITS (1) The department may issue general

(a) _The general permit must be written to cover one or more categories or
subcategories of discharges or facilities described in the permit under (b), except
those covered by individual permits, within a geographic area. The area should
correspond to existing geographic or political boundaries such as:
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() _designated planning area under sections 208 and 303 of the federal Clean
Water Act;

(i) _sewer districts or sewer authorities;

(iii) city, county, or state political boundaries;

(iv)_state highway systems;

(v) standard metropolitan statistical areas as defined by the federal Office of
Management and Budget;

(vi) urbanized areas as designated by the U.S. Bureau of Census; or

(vii) any other appropriate division or combination of boundaries.

(b) the general permit may be written to regulate one or more categories or
subcategories of discharges or facilities, within the area described in (1)(a), where
the sources within a covered subcategory of discharges are either:

(i) _storm water point sources; or

(i) _one or more cateqgories or subcateqgories of point sources, other than
storm water point sources, if the sources within each category or subcategory all:

(A) involve the same or substantially similar types of operations;

(B) discharge the same types of wastes;

(C) require the same effluent limitations or operating conditions;

(D) require the same or similar monitoring; and

(E) in the opinion of the department, are more appropriately controlled under
a general permit than under individual permits.

(c) Where sources within a specific category or subcategory of discharges
are subject to water quality-based limits imposed pursuant to 40 CFR 122.44, the
sources in that specific category or subcategory shall be subject to the same water
quality-based effluent limitations.

(d) The general permit must clearly identify the applicable conditions for each
category or subcategory of discharges covered by the permit.

(e) The general permit may exclude specified sources or areas from

coverage.

geegr&pmeal—&reae General permlts may be |ssued mOdIerd revoked and

reissued, or terminated by the department in accordance with applicable
requirements of ARM 17.30.1363 through 17.30.1365, and ARM 17.30.1370 through
17.30.1378. Unless EPA comments upon, objects to, or makes recommendations
with respect to a proposed general permit in accordance with 40 CFR 123.44, the
effective date of an MPDES general permit is 90 days after the receipt of the
proposed permit by EPA.

(3) Prior to issuing a MRBES general permit, the department
shall prepare-provide a public notice which-ineludes-the-equivalentef-nformation
listed in ARM 17.30.1372(6) and shall publish the same as follows: in accordance
with the requirements of ARM 17.30.1372 and shall adhere to the requirements of
ARM 17.30.1373 through 17.30.1377 regarding public comments and public
hearings. The department shaII provrde a copy of the public notrce

éb}—ehreet—ma#mg—ef—netree to the Water PoIIutlon Control Adwsory

Council-and to any persons who may be affected by the proposed general permit;
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(4) A person owning or proposmg to operate a p0|nt source Who WISheS
to eperate obtain coverage under a MRDES general permit shall eemplete submit to
the department a standard-MPRDES-application-or written notice of intent form
available-from-the-departmentforthe particular to be covered by the general
permit. A discharger who fails to submit a written notice of intent in accordance with
the terms of the general permit may not discharge under the permit. A complete and
timely notice of intent to be covered in accordance with general permit requirements
fulfills the requirements for permit application for purposes of ARM 17.30.1023,

17.30.1105, 17 30. 1313 and 17. 30 1322 %eeept—fer—neﬂees—ea‘—m%em—the
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H—Hde’(—thIS—SH-beh&pl‘:e’(— Sub|ect to (a) and (b) the contents of the wrltten notice of

intent must be specified in the general permit and must contain information
necessary for adequate program implementation including, at a minimum, the legal
name and address of the owner or operator, the facility name and address, type of
facility or discharges, and the receiving stream(s). A notice of intent must be signed
in accordance with ARM 17.30.1323. In addition to these general requirements, the
following specific provisions apply:

(a) Subject to the department's approval, a general permit for storm water
discharges associated with industrial activity from inactive mining, inactive oil and
gas operations, or inactive landfills occurring on federal lands where an operator
cannot be identified may contain alternative information and meet notice of intent
requirements.

(b) Notices of intent for coverage under a general permit for concentrated
animal feeding operations must include the information required in the Notice of
Intent for MPDES Application for New and Existing Concentrated Animal Feeding
Operation (CAFO Notice of Intent) provided by the department and the information
specified in 40 CFR 122.21(i)(1), including a topographic map of the area in which
the CAFO is located.

general permit must specify the deadline for submitting notices of intent to be

covered and the dates(s) when a discharger is authorized to discharge under the
permit.

(7) A general permit must specify, by one of the following methods, whether
a discharger that has submitted a complete and timely notice of intent to be covered
under the general permit is authorized to discharge under the permit:

(a)_upon receipt of the notice of intent by the department;

(b) after a waiting period specified in the general permit;

(c) on a date specified in the general permit; or

(d) upon receipt of written notification of authorization from the department.

€A (8) Where authorization to eperate discharge under a MRBES general
permit is denied solely because the source is already issued-to-or-anotice-of-ntent

received-from,-a-peintseurce covered by an individual MRDBES permit,
the department owner or operator may request shall—upen-issuance-of-the

authorization to operate or receipt of the notice of intent under termination of
the MRDES individual gereral permitterminate-the-individual- MPBES permit and

coverage for that peint source under the general permit. Upon termination of the
individual permit, the general permit applies to the source.

8} (9) Any person authorized or eligible to eperate discharge under
a MPRBES general permit may at any time, upon providing reasons supporting the
request or application, apply for an individual MPBES permit according-to-the
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preeeelur—es—rn—thls—subehapter Upon issuance of the |nd|V|duaI MPD% permlt the

mtent—held—by—sueh—persen authorlzatlon to dlscharqe under the qeneral permlt

automatically terminates.
{9) (10) The department, on its own initiative or upon the petition of any

interested person may med#,'—suspend—epreveke—mmmepm—part—a—m%

#e%ny—eause—hsted—rn—ARM—l—?%@—l%@-l—er require any dlscharqer authorlzed bv a

general permit to obtain an individual permit fer under any of the
following eadses circumstances:

(a) the-approvalef a water quality management plan has been approved that
contains eentaining requirements applicable to categories or subcategories of
discharges or facilities peirt-seurees covered in the-MPBES a general permit;

(b) determinationby the department has determined that the discharge
from any the authorized source is a significant contributor to pollution as determined
by the factors set forth in 40 CFR 122:26(e}2) 122.28(b)(3) including the location of
the discharge, the size of the discharge, the quantity and nature of the pollutants
discharged, and other relevant factors; e¢

(c) achange has occurred in the availability of demonstrated technology or
practices for the control or abatement of pollutants applicable to a the source or to a
category ef-seurees or subcategory of discharges or facilities;

(d) eceurrence-of-one-ormore-ofthe-following-eircumstances: the discharger

is not in compliance with the conditions of the general permit;

(e) circumstances have changed since the time of the request to be covered
by the general permit so that the discharger is no longer appropriately controlled
under the general permit;

(f)_effluent limitations guidelines (ELGs) have been promulgated for the
source, or a category or subcategory of discharges or facilities covered under the
general permit; or

@) (q) there is a change in any condition that requires either a temporary or
permanent reduction or elimination of the autherized discharge authorized under the
general permit;-or

permrts—spee#red—rn—AR—M—l—?%@—l%Q—Z—are—met— The department may require any

owner or operator authorized to discharge under a general permit to apply for an
individual permit as provided in (10) only upon written notice to the owner or
operator that an individual permit application is required. This notice must include a
brief statement of the reasons for this decision, an application form, a statement
setting a time for the owner or operator to file the application, and a statement that
on the effective date of the individual permit the general permit as it applies to the
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individual permittee will automatically terminate. The department may grant
additional time upon request of the applicant.

&3 (12) The department shall maintain and make available to the public a
register of all sources and activities authorized to discharge eperate-orwith-notices
ofintentto-discharge; under each MRBES general permit, including the location of
such sources and activities, and shall provide copies of such registers upon request.

(12) remains the same, but is renumbered (13).

43) (14) For purposes of this rule, the board adopts and incorporates by
reference the following federal regulations, which may be obtained from the
Department of Environmental Quality, Water Protection Bureau, P.O. Box 200901,
Helena, MT 59620-0901:

{e) (a) 40 CFR 122.23(h) (July 1, 2012), which sets forth procedures for
CAFOs seeking coverage under a general permit:;

(b) 40 CFR 122.44 (July 1, 2013), which sets forth procedures for
establishing limitations, standards, and other permit conditions;

(c) 40 CFR 123.44(a)(2) (July 1, 2013), which sets forth timeframes for EPA
to object to general permits; and

(d) 40 CFR 122.21(i)(1) (July 1, 2013), which sets forth application
requirements for new and existing concentrated animal feeding operations.

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: The board is proposing to amend the general permit requirements
in ARM 17.30.1341 in order to maintain consistency with the federal requirements
set forth in 40 CFR 122.28 and provide a uniform rule for the issuance and
administration of general permits under both the MPDES and ground water pollution
control system (GWPCS) programs. The board is proposing to adopt these federal
requirements because they are required elements of a delegated state's permit
program and are required to implement the federal Clean Water Act's national
pollutant discharge elimination system (NPDES) program. See 40 CFR 123.25. In
general, the proposed amendments add criteria for coverage and administrative
requirements, clarify public notice and public hearing requirements, and update
incorporations by reference to applicable federal rules. The board's specific reasons
for adopting the federal requirements into various sections of ARM 17.30.1341
follow. The proposed amendments also make minor changes to wording and
punctuation to conform to standard practices for rule formatting.

The board is proposing to amend (1) by adding, consistent with 40 CFR
122.28(a)(1) and (2), criteria with which the department can issue general permits
and by removing the specific categories of discharges, which had been listed in (1),
as general permits were not developed for some of those categories and some of
the categories are not subject to permits such as discharges from road salting and
septic systems. Categories of discharges currently listed may still be covered by a
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general permit provided they meet the criteria now proposed in (1).

The board is proposing new language in (2) to provide that general permits
are subject to the same requirements for issuance, modification, revocation and
reissuance, and termination as set forth in ARM Title 17, chapter 30, subchapter 13
except that the issuance date is delayed for 90 days to allow EPA to review and
object to state-issued general permits. The amendment is necessary to maintain
consistency with 40 CFR 123.44(a)(2), which is the equivalent federal rule. Existing
text in (2) that is redundant with the requirements and categories for issuing general
permits given in (1) and in ARM Title 17, chapter 30, subchapter 13 is proposed to
be stricken.

It is necessary to amend the public notice requirements for general permits,
as the board proposed in (3), in order for the rules in subchapter 11 to reference the
public comment and public hearing provisions in subchapter 13 and to be consistent
with the board's public notice rules in ARM 17.30.1372 through 17.30.1377, which
set forth procedures for responding to public comment and for holding public
hearings. After these amendments become effective, permits issued under
subchapter 11 will follow the public comment and public hearing provisions in
subchapter 13. The board is proposing to retain the requirement in (3) that notice of
the general permit be provided to the Water Pollution Control Advisory Council
(WPCAC) and to any person affected by the general permit.

The board is proposing to amend the requirements to obtain coverage under
a general permit, set forth in (4), to be consistent with the federal rule at 40 CFR
122.28(b)(2). The proposed amendments are necessary to remove the requirement
that an owner or operator submit a complete application form because these
proposed amendments will instead require an owner or operator wishing to obtain
coverage under a general permit to submit a notice of intent. Standardizing the
format and procedure serves an objective of general permitting, which is to expedite
permitting and lessen the department's administrative burden for groups of similar
discharges. The board is also proposing to remove the current rule's requirement to
cite one of several specifically listed reasons when coverage is denied. Many of
these "reasons” appear in 40 CFR 122.4 and ARM 17.30.1311 and are not specific
to general permits. Federal regulations at 40 CFR 122.28 do not include any such
requirements for denial of general permit coverage. Instead, conditions for requiring
an individual permit, the equivalent of denial of coverage under a general permit, are
given in (11), as amended.

The board proposes amendments to (5) to set forth the contents of a notice of
intent that are necessary for the program to identify the owner or operator and the
discharging facility, properly implement the storm water program, and specify that
the signatory requirements for a notice of intent are given in ARM 17.30.1323. Itis
also necessary that the board propose removal of language regarding denial of
general permit coverage as coverage under a general permit is not denied, rather
the discharger is required to obtain individual permit coverage. Proposed (5)(a) is
necessary to address specific situations where alternative notice of intent
requirements may be necessary for certain storm water discharges from inactive
facilities on federally owned lands. Proposed (5)(b) is necessary to provide that
notices of intent to obtain coverage under a general permit for concentrated animal
feeding operations (CAFOs) must be consistent with the federal rule at 40 CFR
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122.21(i)(2).

The board is proposing to amend (6) to remove duplicative language and the
condition that all authorizations expire on the date the general permit expires and
replace it with new language to clarify that the general permit must specify the
deadline for submitting a notice of intent and when permit coverage begins. ARM
17.30.1346 specifies that all MPDES permits are effective for a fixed term not to
exceed five years, which applies to general permits as well. ARM 17.30.1313
addresses the continuation of expiring permits. The new language is necessary to
maintain consistency with the federal requirements at 40 CFR 122.28(b)(2)(iii).

The board is proposing new (7) to specify the method in the general permit by
which the permitee will be informed that it is authorized to discharge. The four
methods for informing a permittee that it is authorized to discharge under a general
permit are: upon receipt of the notice of intent; after a waiting period specified in the
permit; on a specific date; or upon written notification by the department. These
provisions are necessary to maintain consistency with 40 CFR 122.28(b)(2)(iv).

The board is proposing to amend (7) and renumber it as (8). The proposed
amendments remove language that is specific to MPDES permits in order to include
and accommodate ground water permits and to remove language that refers to a
notice of intent, because that requirement is not consistent with the federal or state
regulations governing individual permits and adds nothing to the intent of the rule,
which is to provide a process for transferring coverage from an individual to a
general permit. The board is also proposing to change the term 'operate’ to
‘discharge’ to clarify that permits only authorize the discharge of pollutants and do
not control other aspects of the facilities operations. These provisions are necessary
to maintain consistency with the federal requirements for transferring coverage from
an individual permit to a general permit in 40 CFR 122.28(b)(3)(v).

The board is proposing to amend (8) and renumber it as (9). The proposed
amendments are necessary to remove language specific to MPDES permits, remove
language referring to receipt of a notice of intent, and add a requirement that the
permittee submit the reasons for requesting an individual permit along with the
permit application. Such a requirement for "reasons” is consistent with 40 CFR
122.28 (b)(3)(iii), which provides a process for an owner or operator to request
exclusion from the coverage of a general permit by applying for an individual permit.
The request will be granted by issuing an individual permit if the reasons cited by the
owner or operator are adequate to support the request. This provides the
department reasonable discretion to deny coverage under an individual permit in the
case where a discharger is already properly covered by a general permit. An
objective of general permitting is to ease the department's administrative burdens.
Therefore, dischargers should not be able to routinely opt out of coverage by
requesting an individual permit. The new language also specifies that the
authorization to discharge under the general permit is terminated upon issuance of
the individual permit.

The board is proposing to amend (9) and renumber it as (10). The proposed
amendments are necessary to remove language that allows the department, on its
own initiative or upon request by any interested person, to modify, suspend, or
revoke, in whole or in part, a general permit, an authorization, or notice of intent to
operate under a general permit. In accordance with (2), general permits are issued,
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modified, revoked and reissued, or terminated in accordance with applicable
provisions of ARM Title 17, chapter 30, subchapter 13. The proposed language in
(10) is consistent with the federal rule at 40 CFR 122.28(b)(3),which specifies the
conditions under which an individual discharger authorized under a general permit
may be required to obtain an individual permit. The result of the proposed change to
(10) is that interested persons may petition the department to require that a
discharger, covered by a general permit, be required to obtain an individual permit
where the conditions in (10)(a) through (g) are present. These provisions are
necessary to maintain consistency with the federal requirements in 40 CFR
122.28(b)(3) for requiring a discharger authorized by a general permit to obtain an
individual permit.

The board is proposing to amend (10) and renumber it as (11). The proposed
amendments are necessary to remove provisions related to reissuance of an
authorization to discharge under a general permit when the requirements of ARM
17.30.1322 are met. This proposed amendment is necessary because ARM
17.30.1322 establishes extensive application requirements for MPDES permits, but
excludes "persons covered by general permits under ARM 17.30.1341" from the
application requirements. The equivalent federal rule at 40 CFR 122.28(b)(2)(i)
states that "[a] complete and timely notice of intent (NOI) to be covered in
accordance with general permit requirements fulfills the requirements for permit
applications.” The equivalent language is proposed in the amendments to (4). The
board is proposing new language in (11) that will require written notification from the
department when a discharger under a general permit is required to submit an
application for an individual permit. This notification must include the basis for the
decision, appropriate application form(s), and timeframes for submittal of the
individual permit application. The new language also specifies that coverage under
the general permit terminates upon the effective date of the individual permit. This
requirement is consistent with 40 CFR 122.28(b)(3)(ii) for EPA-issued permits.

The board is proposing to amend (11) and renumber it as (12). This
amendment is necessary to make technical corrections, to remove language
referring to the notice of intent, and to remove language specific to MPDES permits.

The board is proposing to amend (13) and renumber it as (14). The
amendments are necessary to incorporate by reference federal rules that support
ARM 17.30.1341 and are proposed for incorporation by reference. Two of the
federal rules currently incorporated by reference are no longer necessary to support
this rule and will be deleted because the criteria for categories of point sources
appropriate for general discharge permits are now set forth in (1) and the criteria for
public notice in subchapter 13 will apply to general permits. In order to maintain
state primacy, the board is proposing to incorporate by reference the following
federal rules: 40 CFR 122.44, which sets forth procedures for establishing
limitations, standards, and other permit conditions necessary to support the
categories of general permits in proposed (1)(c); 40 CFR 123.44(a)(2), which sets
forth timeframes for EPA to object to state-issued general permits necessary to
support general permit actions by the department under proposed (2); and 40 CFR
122(i)(1), which sets forth application requirements for CAFOs necessary to define
notice of intent requirements for such facilities in proposed (5)(b).
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17.30.1342 CONDITIONS APPLICABLE TO ALL PERMITS (1)

The fellewing conditions described in this rule apply to all MPDES permits.
Additional conditions applicable to MPDES permits are set forth in

ARM 17.30.1343 17306-1344. All conditions applicable to MPDES permits must be
incorporated into the permits either expressly or by reference. If incorporated by
reference, a specific citation to these rules must be given in the permit.

& (2) The permittee shall comply with all standard conditions in 40 CFR
122.41 and all conditions of this permit. Any permit noncompliance constitutes a
violation of the Act and is grounds for enforcement action; for permit termination,
revocation and reissuance, or modification; or denial of a permit renewal application.

&) (3) The permittee shall comply with effluent standards or prohibitions
established under the Act and rules adopted thereunder including limitations ARM
17.30-1206 for toxic pollutants in ARM 17.30.1206 and is required by federal law to
comply with technology-based effluent limitations for solids, sludge, and other
pollutants removed in the course of wastewater treatment set forth in ARM Title 17,
chapter 30, subchapter 12 within the time provided in the rules that establish these
standards or prohibitions, even if the permit has not yet been modified to incorporate
the requirement.

b} (4) The Act provides that any person who violates a permit condition or
limitation is subject to a civil penalty not to exceed $16,600 25,000 per day of
sueh for each violation. Any person who willfully or negligently violates 75-5-605
MCA, including a permit condition or limitation, is subject to afire criminal penalties
not to exceed $25,000 per day of violation, er imprisonment for not more than one
year, or both. In the case of a second or subsequent conviction for a willful or
negligent violation, a person is subject to a fine of not more than $50,000 per day of
violation, imprisonment of not more than two years, or both. The Act provides that
any person who violates a permit condition or limitation may be assessed an
administrative penalty by the department not to exceed $10,000 per violation per
day, with the maximum penalty assessed not to exceed $100,000 for any related
series of violations.

(2) remains the same, but is renumbered (5).

3) (6) It may is not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the permitted activity in order to
maintain compliance with the conditions of this permit.

(4) through (8) remain the same, but are renumbered (7) through (11).

{9} (12) The permittee shall allow the department, or an authorized
representative, including an authorized contractor acting as a representative of the
department, upon the presentation of credentials and other documents as may be
required by law, to:

(a) through (d) remain the same.

@0)@a) (13) Samples and measurements taken for the purpose of monitoring
must be representative of the monitored activity.

b} (14) Except for records and monitoring information required by this permit
that are related to the permittee's sewage sludge use and disposal activities, which
must be retained for a period of at least five years, or longer, Fthe permittee shall
retain records of all monitoring information, including all calibration and maintenance
records and all original strip chart recordings for continuous monitoring
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instrumentation, copies of all reports required by this permit, and records of all data
used to complete the application for this permit, for a period of at least three years
from the date of the sample, measurement, report, or application. This period may
be extended by request of the department at any time.

{e} Records of monitoring information must include:

(i) through (vi) remain the same, but are renumbered (a) through (f).

(&) (15) Monitoring must be conducted according to test procedures
approved under 40 CFR Part 136, unless othertestprocedures-have been-specitied
irthis-permit another method is required under 40 CFR 503.8 or Subchapter N.

(16) The Act provides that any person who falsifies, tampers with, or
knowingly renders inaccurate any monitoring device or method required to be
maintained under this permit shall, upon conviction, be punished by a fine of not
more than $25,000, imprisonment for not more than six months, or both.

&1 (17) All applications, reports, or information submitted to the department
must be signed and certified—See-ARM-1730-1323) as required by ARM
17.30.1323.

@2{a) (18) The permittee shall give notice to the department, as soon as
possible, of any planned physical alterations or additions to the permitted facility-
Notice-isreguired-only when:

) (a) the alteration or addition to a permitted facility may meet one of the
criteria for determining whether a facility is a new source in ARM 17.30.1340(2); or

(i) remains the same, but is renumbered (b).

(b) remains the same, but is renumbered (19).

fe)} (20) This permit is not transferable to any person, except after notice to
the department. The department may require modification or revocation and
reissuance of the permit to change the name of the permittee and incorporate such

other requwements as may be necessary Hndef—the—Aet—§ee—AR-M—1—7%9—1369—m

v} or mandatory,

as requwed bv ARM 17 30. 1360 and the Act

&) (21) Monitoring results must be reported at the intervals specified
elsewhere in this permit and subject to the following requirements::

(i) remains the same, but is renumbered (a).

@) (b) If the permittee monitors any pollutant more frequently than required
by the permit, using test procedures approved under 40 CFR 136, eras using
procedures specified in the permit for any pollutant for which an analytical method is
not established by 40 CFR Part 136, or by another method required for an industry-
specific waste stream under 40 CFR 503.8 or 40 CFR subchapter N, the results of
such monitoring must be included in the calculation and reporting of the data
submitted in the DMR.

@) (c) Calculations for all limitations, which require averaging of
measurements, must utilize an arithmetic mean unless otherwise specified by the
department in the permit.

{e) (22) Reports of compliance or noncompliance with, or any progress
reports on, interim and final requirements contained in any compliance schedule of
this permit must be submitted no later than 14 days following each schedule date.

6 (23) The permittee shall report any noncompliance which may endanger
health or the environment. Any information must be provided orally within 24 hours
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from the time the permittee becomes aware of the circumstances. A written
submission must also be provided within five days of the time the permittee
becomes aware of the circumstances. The written submission must contain a
description of the noncompliance and its cause; the period of noncompliance,
including exact dates and times, and if the noncompliance has not been corrected,
the anticipated time it is expected to continue; and steps taken or planned to reduce,
eliminate, and prevent reoccurrence of the noncompliance.

@ (24) The following must be included as information which must be
reported within 24 hours under this rule:

(A) and (B) remain the same, but are renumbered (a) and (b).

{©) (c) violation of a maximum daily discharge limitation for any efthe
pollutants listed by the department in the permit to be reported within 24
hours {(see ARM-1730-1344-and as required by 40 CFR 122.44(g) and 40 CFR
122.41).

@i (25) The department may waive the written report on a case-by-case
basis for reports under () (24), above if the oral report has been received within 24
hours.

g (26) The permittee shall report all instances of noncompliance not
reported under (&) (18)(a), {&) (21), &} (22), and {§ (23), at the time monitoring
reports are submitted. The reports must contain the information listed in {f (23).

(h) remains the same, but is renumbered (27).

@3)a) (28) The permittee may allow any bypass to occur which does not
cause effluent limitations to be exceeded, but only if it also is for essential
maintenance to assure efficient operation. These bypasses are not subject to the
provisions of {(b)}and-{c)} (29)(a) and (30).

(29) Bypasses are subject to the following notification requirements:

b} (@) If the permittee knows in advance of the need for a bypass, it shall
submit prior notice to the department, if possible at least ten days before the date of

the bypass. The permittee shall submit notice of an unanticipated bypass as
reguired-Hn-(121{H-(24-hour-neotice):

(b) The permittee shall submit notice of an unanticipated bypass as required
in (23), except as provided in (28).

{e)} (30) Except as provided in (29), Bbypass is prohibited; and the
department may take enforcement action against a permittee for bypass, unless:

(i) and (ii) remain the same, but are renumbered (a) and (b).

@) (c) the permittee submitted notices as required under {€} (30).

(&) (31) The department may approve an anticipated bypass, after
considering its adverse effects, if the department determines that it will meet the
three conditions listed above in {e}{i) (30)(a).

&4 (32) An upset constitutes an affirmative defense to an action brought
for noncompliance with such technology-based permit effluent limitations if the
requirements of (b} (33) are met. No determination made during administrative
review of claims that noncompliance was caused by upset, and before an action for
noncompliance, is final administrative action subject to judicial review.

b} (33) A permittee who wishes to establish the affirmative defense of upset
shall demonstrate, through properly signed, contemporaneous operating logs, or
other relevant evidence that:
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(i) and (ii) remain the same, but are renumbered (a) and (b).
@) (c) the permittee submitted notice of the upset as required
in E2HEHB) (24)(b) 24-hournetice); and
) (d) the permittee complied with any remedial measures required

under 4} (7).

(c) remains the same, but is renumbered (34).

(15) @) The board hereby—adep%s—and—rneerperaféesherem—by—re#erenee—ésee

re#erenee) adopts and mcorporates bv reference the foIIowrnq federal requlatlon as
part of the Montana pollutant discharge elimination system. Copies of these federal
regulations may be obtained from the Department of Environmental Quality, P.O.
Box 200901, Helena, MT 59620-0901.:

(@) 40 CFR Part 136 (July 1, 2013), which is-a-series-of-federal ageney-rules
setting sets forth guidelines establishing test procedures for the analysis of
pollutants;-and

(b) 40 CFR 122.41 (conditions applicable to all discharge permits);

(b} () 40 CFR 122.44(g) (July 1, 2013), which is-a-federal-agency-rule sets
forth notification requirements requiring 24-hour notice of any violation of maximum
daily discharge limits for toxic pollutants or hazardous substances;

(d) 40 CFR 503.8 (July 1, 2013), which sets forth sampling and analytical
methods for sewage sludge that are approved for use in NPDES permits; and

(e) 40 CFR Subchapter N (July 31, 2013), which sets forth technology-based
effluent limitations and specific analytical methods applicable to these limitations.

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-401, MCA

REASON: The board is proposing to amend the conditions applicable to all
permits in ARM 17.30.1342 in order to make the rule consistent with the equivalent
federal requirements set forth in 40 CFR 122.41 and the Montana Water Quality Act.
ARM 17.30.1342 defines and establishes certain conditions which apply to all
MPDES permits and must be incorporated into the permits either expressly or by
reference. The proposed amendments update the standard permit language to
incorporate changes in the Montana Water Quality Act for assessment of civil and
administrative penalties for noncompliance with permit conditions. The proposed
amendments make minor changes to wording and punctuation to conform to
standard practices for rule formatting. The board's specific reasons for deletions and
amendments to ARM 17.30.1342 follow. The board has also renumbered the rule to
simplify the rule and make it more readable.

The board is proposing to amend the language in new (1) to correct the
reference for additional conditions applicable to certain categories of permits from
ARM 17.30.1344 to 17.30.1343. ARM 17.30.1343 is the board's rule that is
equivalent to 40 CFR 122.42 in federal rule, which contains the additional conditions
that are applicable to certain categories of permits. This amendment is necessary to
maintain consistency with the federal rule at 40 CFR 122.41 and to correct
formatting.

The board is proposing to amend current (a) to add language requiring
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compliance with the limitations and timeframes for toxic pollutants and for sewage
sludge use and disposal in the Act and rules adopted thereunder, to provide that
failure to comply with these standards and limitations is a violation of the permit even
if the permit has not been modified to include these requirements, and to renumber
(a) to (1)(a)(i). The federal CWA requires the administrator of the EPA to identify
and promulgate effluent standards for toxic pollutants and to periodically revise and
update the list of toxic pollutants and applicable standards for each listed toxic
pollutant. Section 405(d) of the federal CWA requires the administrator of the EPA
to develop and promulgate regulations governing the use and disposal of sewage
sludge and identify and regulate toxic pollutants which may be present in such
material. The state incorporates these requirements as standard permit conditions
by incorporating 40 CFR 122.41 by reference. The permittee must comply with both
of these federal provisions even if the permit has not been modified to incorporate
these requirements. This amendment is necessary to maintain consistency with the
federal requirements and standard conditions at 40 CFR 122.41(a)(1) and to correct
formatting. Current (a) is proposed to be renumbered (3).

The board is proposing to amend current (b), regarding a permittee's duty to
comply with the Montana Water Quality Act (the Act) and all permit conditions, by
clarifying what civil, criminal, and administrative penalties may result from
noncompliance with the permit or the applicable requirements under the Act or
administrative rules and by renumbering. These changes are necessary to provide
notice of penalties for noncompliance with permit conditions, the Act, and rules and
to correct erroneous language. The board is also proposing to add language
addressing administrative penalties that may be assessed under 75-5-611, MCA, for
permit violations or violations of the Act. Administrative penalties may be assessed
in the amount of up to $10,000 per day for each violation, but not exceed $100,000
for a series of related violations. These amendments are necessary to maintain
consistency with the Act and 40 CFR 122.41(a) and 123.27(a). Current (b) is
proposed to be renumbered (4).

The board is proposing to amend current (3), regarding compliance
responsibilities for permittees, to make a minor word change and to renumber (3) to

(6).

The board is proposing to amend current (9), which adopts and incorporates
federal requirements regarding inspection and entry of permitted facilities by the
department, to authorize a contractor, who presents appropriate credentials and is
acting as a representative of the department, to access a permittee's premises and
inspect and perform sampling to determine permit compliance. This amendment is
necessary to maintain consistency with the federal rule at 40 CFR 122.41(i). Current
(9) is proposed to be renumbered (12).

The board is proposing to amend current (10)(a), which incorporates federal
requirements regarding monitoring and records, and to renumber (10)(a) to (13).
The board is proposing to amend current (10)(b) to include language requiring
monitoring records related to sludge use and disposal to be kept for five years and to
renumber (10)(b) to (14). This amendment is necessary to maintain consistency
with 40 CFR 122.41(j). The board is proposing a minor word change to current
(10)(c) and is proposing to renumber (i) through (vi) as (a) through (f). The board is
also proposing to amend current (10)(d), which specifies approved testing
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procedures to include methods specified in 40 CFR 503.8 and subchapter N, which
are federal regulations governing sewage sludge monitoring requirements and
technology-based effluent limitation guidelines, respectively. This amendment is
necessary to maintain consistency with 40 CFR 122.41(j). Current (10)(d) is
proposed to be renumbered (15). The board is also proposing to add a new (16) to
establish penalties that are consistent with 75-5-633, MCA, for falsifying, tampering
with, or knowingly altering monitoring equipment or test methods causing inaccurate
monitoring results. This amendment is necessary to maintain consistency with 40
CFR 122.41(j)(5).

The board is proposing to amend current (11), regarding signatory
requirements, to make minor editorial changes, and renumber (11) to (17).

The board is proposing to amend current (12)(a), regarding the permittee's
reporting and notification requirements, to correct minor changes to wording and
punctuation, and to renumber (12)(a) to (18). The board is proposing to clarify when
the permittee is required to notify the department of alterations or additions to
permitted facilities and to correct formatting. Current (12)(a)(i) is proposed to be
renumbered (18)(a) and the reference to ARM 17.30.1340(2), regarding new
sources, is corrected to make the reference applicable to the entire rule. The board
is also proposing to modify current (12)(c) and (12)(d) to make minor editorial
changes and to renumber (12)(c) to (20) and (12)(d) to (21). The board is also
proposing to amend current (12)(d)(ii) to include analytical results obtained using
test methods that are specified in 40 CFR 136, the permit, 40 CFR 503.8, or 40 CFR
subchapter N in permit calculations that are reported to the department in the DMR.
Current (12)(d)(ii) is proposed to be renumbered (21)(b). Federal regulations at 40
CFR 136, 40 CFR 503.8, and 40 CFR subchapter N address effluent limitations that
are adopted by the board at ARM 17.30.1207 and are required to be included in all
MPDES permits issued by the department. In some cases, the effluent limitations
given in these subchapters require specific analytical methods that are not included
in 40 CFR 136, but are applicable to a specific industrial category. The board is
proposing to make minor editorial changes to current (12)(d)(iii), (12)(e), (12)(f)(i),
and (12)(f)(ii) and renumber them to (21)(c), (22), (23), and (24), respectively. The
board is also proposing to modify current (12)(f)(ii)(C) to eliminate language directing
permittees to ARM 17.30.1344, because the discharge limitations requiring 24-hour
reporting are not contained in ARM 17.30.1344, and to renumber (12)(f)(ii)(C) to
(24)(c). This provision requires permittees to report exceedances or violations,
within 24 hours, of maximum daily discharge limitations for pollutants, which are
listed by the department in an MPDES permit. 40 CFR 122.44(g) places the burden
on the department to list those pollutants in an MPDES permit for which this 24-hour
reporting requirement must be required. ARM 17.30.1344 adopts by reference 40
CFR 122.44(g). For clarification, the board is proposing text which points the
permittee directly to 40 CFR 122.44(g). The board is also proposing to amend
current (12)(f)(iii) and (12)(g) to correct internal references and to renumber
(22)(f)(iii) to (25) and (12)(g) to (26).

The board is proposing to make minor amendments to current (13)(a),
regarding bypass reporting requirements, to make editorial changes, correct
formatting, correct internal references, and to renumber (13)(a) to (28). Bypass is
the intentional diversion of waste streams from any portion of a treatment facility, as
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defined in ARM 17.30.1303 and 40 CFR 122.41(m). These proposed changes are
necessary to maintain consistency with 40 CFR 122.41(m). The board is proposing
a new (29) to describe the department's bypass notification requirements. Current
(13)(b), renumbered (29)(a), is proposed to be amended to provide notification
requirements for anticipated bypass. New (29)(b) is being proposed to provide
notification requirements for unanticipated bypass. These amendments are being
proposed to make the rule consistent with the federal rule. The board is also
proposing to amend current (13)(c)(iii) and (13)(d) to correct internal cross
references and to renumber (13)(c)(iii) to (30)(c) and (13)(d) to (31).

The board is proposing to make minor amendments to current (14)(a)
regarding upset requirements to make editorial changes, correct formatting, and to
renumber (14)(a) to (32). An upset occurs when there is unintentional and
temporary noncompliance with technology-based effluent limitations due to factors
beyond the reasonable control of the permitee and is defined in ARM 17.30.1303
and 40 CFR 122.41(n). These changes are necessary to maintain consistency with
40 CFR 122.41(n) and to correct formatting.

In (33)(c), the board is proposing to reference the general 24-hour notice
provision for permit noncompliance.

The board is proposing to incorporate and update all applicable federal rules
necessary to support the provisions in ARM 17.20.1342 in proposed amendments to
current (15), which is proposed to be renumbered (35). These amendments will also
correct formatting and provide consistency with other MPDES rules. The proposed
amendments to current (15)(a), proposed to be renumbered (35)(a), incorporate the
most recent federal guidelines establishing testing procedures for the analysis of
pollutants as given in 40 CFR 136 and the proposed amendments to current (15)(b),
proposed to be renumbered (35)(b), clarify the notification requirements for
permittees under this rule. The board is further proposing to add a new (35)(c)
incorporating 40 CFR 503.8, which addresses additional analytical methods for
sewage sludge and new (35)(d), which incorporates analytical methods that are
assigned to specific technology-based limitations in 40 CFR subchapter N. The
board has adopted federal technology-based effluent limitations as permit
requirements in ARM 17.30.1207.

4. The rules proposed for repeal are as follows:

17.30.1110 APPLICATION PROCEDURES: GENERAL (AUTH: 75-5-201,
75-5-401, MCA; IMP, 75-5-401, MCA), located at pages 17-2871 and 17-2872,
Administrative Rules of Montana. The board is proposing to repeal ARM
17.30.1110, which sets forth application procedures for storm water discharges other
than storm water discharges associated with construction activity. This rule is no
longer necessary because application procedures for all individual MPDES permits,
including storm water, are found in ARM 17.30.1322. The procedures for issuing
and administering MPDES general permits, including storm water general permits,
are found in ARM 17.30.1341, as amended. These procedures require filing a
notice of intent for coverage under a general permit and are common to all general
permits issued under the MPDES rules. ARM 17.30.1322 and 17.30.1341 are
equivalent to federal regulations set forth at 40 CFR 122.21, 122.26(c), for individual
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permits, and 122.28, for general permits. Repeal of ARM 17.30.1110 will eliminate
duplication and potential conflicts between this rule and other rules adopted by the
board in ARM Title 17, chapter 30, subchapters 11 through 13 and provide a uniform
system for the administration of general permits.

17.30.1115 NOTICE OF INTENT PROCEDURES: CONSTRUCTION
ACTIVITY (AUTH: 75-5-201, 75-5-401, MCA; IMP, 75-5-401, MCA), located at
pages 17-2883 and 17-2884, Administrative Rules of Montana. The board is
proposing to repeal ARM 17.30.1115, which sets forth application procedures for
construction activity. This rule is no longer necessary because application
procedures for all MPDES individual permits, including storm water, are found in
ARM 17.30.1322. The procedures for issuing and administering MPDES general
permits, including procedures for filing a notice of intent for coverage under a
general permit, are found in ARM 17.30.1341, as amended. ARM 17.30.1322 and
17.30.1341 are equivalent to federal regulations set forth at 40 CFR 122.21,
122.26(c), for individual permits, and 122.28, for general permits. Repeal of ARM
17.30.1115 will eliminate duplication and potential conflicts between this rule and
other rules adopted by the board in ARM Title 17, chapter 30, subchapters 11
through 13 and provide a uniform system for the administration of general permits.

17.30.1117 TRANSFER OF PERMIT COVERAGE (AUTH: 75-5-201, 75-5-
401, MCA; IMP, 75-5-401, MCA), located at page 17-2884.4, Administrative Rules of
Montana. The board is proposing to repeal ARM 17.30.1117, which sets forth
procedures for transferring permit coverage for storm water discharges regulated
under subchapter 11. This rule is not necessary because storm water permits are
MPDES permits and may be transferred in accordance with the applicable
provisions of ARM Title 17, chapter 30, subchapter 13, specifically ARM 17.30.1360.
Repeal of ARM 17.30.1117 will eliminate duplication and potential conflicts between
this rule and other rules adopted by the board in ARM Title 17, chapter 30,
subchapters 11 through 13 and provide a uniform system for the administration of
general permits.

5. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Elois Johnson, Paralegal, Department of Environmental Quality, 1520
E. Sixth Avenue, P.O. Box 200901, Helena, Montana 59620-0901; faxed to (406)
444-4386; or e-mailed to ejohnson@mt.gov, no later than 5:00 p.m., September 4,
2014. To be guaranteed consideration, mailed comments must be postmarked on or
before that date.

6. Ben Reed, attorney for the board, or another attorney for the Agency Legal
Services Bureau, has been designated to preside over and conduct the hearing.

7. The board maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies that the
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person wishes to receive notices regarding: air quality; hazardous waste/waste oil;
asbestos control; water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supply; public sewage systems
regulation; hard rock (metal) mine reclamation; major facility siting; opencut mine
reclamation; strip mine reclamation; subdivisions; renewable energy grants/loans;
wastewater treatment or safe drinking water revolving grants and loans; water
quality; CECRA; underground/above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Notices will be sent by e-mail unless a mailing
preference is noted in the request. Such written request may be mailed or delivered
to Elois Johnson, Paralegal, Department of Environmental Quality, 1520 E. Sixth
Ave., P.O. Box 200901, Helena, Montana 59620-0901, faxed to the office at (406)
444-4386, e-mailed to Elois Johnson at ejohnson@mt.gov, or may be made by
completing a request form at any rules hearing held by the board.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.
9. With regard to the requirements of 2-4-111, MCA, the board has

determined that the amendment and repeal of the above-referenced rules will not
significantly and directly impact small businesses.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
/s/ John F. North BY: /s/ Robin Shropshire

JOHN F. NORTH ROBIN SHROPSHIRE

Rule Reviewer Chairman

Certified to the Secretary of State, July 28, 2014.
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BEFORE THE PUBLIC SAFETY OFFICERS
STANDARDS AND TRAINING COUNCIL
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION,
AMENDMENT, TRANSFER AND
AMENDMENT, AND REPEAL

In the matter of the adoption of New
Rules | through XIV; the amendment
of ARM 23.13.101, 23.13.201,
23.13.203, 23.13.204, 23.13.205,
23.13.206, 23.13.207, 23.13.208,
23.13.209, 23.13.210, 23.13.211,
23.13.301, 23.13.304, 23.13.702,
23.13.703, 23.13.704, and 23.13.711;
the transfer and amendment of ARM
23.13.401, 23.13.501, 23.13.701,
23.13.710, and 23.13.712; and the
repeal of ARM 23.13.202 pertaining
to the certification of public safety
officers

N N N N N N N N N N N N N N

TO: All Concerned Persons

1. On September 5, 2014, at 10:00 a.m., the Public Safety Officers
Standards and Training (POST) Council will hold a public hearing in Room 121 of
the Karl Ohs Building, Montana Law Enforcement Academy, 2260 Sierra Road East,
Helena, Montana, to consider the proposed adoption, amendment, transfer and
amendment, and repeal of the above-stated rules.

2. The POST Council will make reasonable accommodations for persons
with disabilities who wish to participate in this rulemaking process or need an
alternative accessible format of this notice. If you require an accommodation,
contact the POST Council no later than 5:00 p.m. on August 29, 2014, to advise us
of the nature of the accommodation that you need. Please contact Katrina Bolger,
POST Council, 2260 Sierra Road East, Helena, Montana, 59602; telephone (406)
444-9974; or e-mail kbolger@mt.gov.

3. The new rules as proposed to be adopted provide as follows:

NEW RULE | EMPLOYMENT AND TRAINING OF RESERVE OFFICERS

(1) An agency that appoints a reserve officer pursuant to 7-32-213, MCA,
must submit a completed employment status form to the director within ten days of
appointing the reserve officer.

(2) The employing agency is responsible for training the reserve officer. The
reserve officer must complete training as prescribed in this rule within two years of
the reserve officer's initial appointment

(3) Training must, at a minimum, consist of the courses and hours listed in 7-
32-214(1), MCA.
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AUTH: 2-15-2029(2), MCA
IMP: 7-32-214, 44-4-401(2)(e), 44-4-403(1), MCA

REASON: The POST Council has responsibility for establishing employment and
training requirements for "public safety officers," a term that includes reserve
officers. This rule is reasonably necessary to let employing agencies know that they
are responsible for training reserve officers they employ and what criteria fulfill the
minimum training requirements. This proposed rule fulfills POST's responsibilities
with respect to the employment and training of reserve officers, and implements
POST Resolution 08-002, adopted August 21, 2008, which adopted these
standards. The resolution can be found on the POST Council's web site at the
following link: https://doj.mt.gov/post/post-resolutions/.

NEW RULE Il FIREARMS PROFICIENCY STANDARDS (1) Each agency
that employs a public safety officer who is authorized to carry firearms during the
work assignment must:

(a) require the officer to complete successfully the firearms proficiency
requirements provided in this rule at least once a year, for any manufacture and
model of firearm customarily carried by that officer;

(b) designate a POST-certified agency firearms instructor to document
annual firearms proficiency, which must include:

(i) date of qualification;

(ii) identification of the officer;

(i) firearm manufacture and model,

(iv) results of qualifying; and

(v) course of fire used.

(c) keep onfile in a format readily accessible to the council a copy of all
firearms proficiency records.

(2) The minimum standards for annual firearms proficiency are:

(a) Handgun — a minimum of 30 rounds, fired at ranges from point-blank to
15 yards with a minimum of 15 rounds at or beyond seven yards;

(b) Shotgun — minimum of five rounds fired at a distance ranging from point-
blank to 25 yards;

(c) Precision rifle —a minimum of ten rounds fired at a minimum range of 100
yards;

(d) Patrol rifle —a minimum of 20 rounds fired at a distance ranging from
point-blank to 100 yards;

(e) Fully automatic weapon —a minimum of 30 rounds fired at a distance
ranging from point-blank to ten yards, with a minimum of 25 rounds fired in full
automatic (short bursts of two or three rounds), and a minimum of five rounds fired
semi-automatic.

(3) The minimum passing score for annual firearms proficiency is 80% for
each firearm on an IPSC Official Target or dimensional equivalent.

(4) The MLEA sets the passing score for the Montana Law Enforcement
Basic Firearms Qualification.

AUTH: 2-15-2029(2), MCA
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IMP: 7-32-303(2), 44-4-403(1), MCA

REASON: The council has statutory authority to establish training standards for
public safety officers. This rule is reasonably necessary to set minimum proficiency
standards for firearms and to require documentation for each officer's proficiency
that must be available to POST. Firearms proficiency is an important element of
officer training, promoting both efficiency in the enforcement of the law and safety for
the public. This rule implements resolution 10-003, adopted April 15, 2010, which
adopted similar standards. The resolution can be found on the POST Council's web
site at the following link: https://doj.mt.gov/post/post-resolutions/. An administrative
rule is required to make the policy enforceable.

NEW RULE Il RECORD OF ALL POST COUNCIL MEETINGS (1) As
required by Title 2, chapter 6, MCA, POST will maintain records of all meetings and
make those records available for public inspection. The record consists of an audio
recording and minutes of the proceedings. The audio recording is the official record
of POST meetings.

AUTH: 2-15-2029(2), MCA
IMP: 2-3-212, 44-4-403(1), MCA

REASON: This rule is reasonably necessary to implement the requirements for
keeping public records of POST's meetings. POST finds that audio recordings are
the best method for maintaining records of meetings because recordings are
relatively inexpensive, accurate, can be easily copied and shared for public
inspection, and are well-suited for long-term storage.

NEW RULE IV_FORMAL MAPA CONTESTED CASE PROCEEDINGS (1) A
contested case involves a determination by POST that affects the rights or
responsibilities of the respondent.

(2) Contested case proceedings may be commenced only after the
requirements of ARM 23.13.704 have been met and an officer has requested a
hearing.

(3) Formal proceedings for suspension or revocation are subject to MAPA, in
addition to, where applicable, the Montana Rules of Civil Procedure, the Montana
Uniform District Court Rules, the Montana Rules of Evidence, the Montana Rules of
Professional Conduct, the Montana Code of Judicial Conduct, and these rules.

(4) A respondent's failure to respond, appear, or otherwise defend a notice of
agency action of which the respondent has had notice, may result in the hearing
examiner finding the officer in default and entering an order against the officer
containing findings of fact, conclusions of law, and an opinion in accordance with
MAPA, Montana Rules of Civil Procedure, and any other rule of law applicable.

(5) A party may be self-represented, or may, at the party's own expense, be
represented by an attorney licensed to practice law in the state of Montana.

(6) Contested case counsel for POST will represent POST during the
proceedings.
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AUTH: 2-15-2029(2), 2-4-201, MCA
IMP: 2-4-201; Title 2, chapter 4, part 6; 44-4-403(3), MCA

REASON: See Reason following proposed New Rule XII.

NEW RULE V _ADOPTION OF ATTORNEY GENERAL'S MODEL RULES

(1) The POST Council adopts and incorporates by reference the Attorney
General Model Rules ARM 1.3.216, 1.3.226, 1.3.227, 1.3.228, 1.3.229, 1.3.230, and
1.3.232 in effect. The model rules incorporated by reference can be found on the
Secretary of State's web site at http://sos.mt.gov/. In applying the model rules,
references to "the agency" should be interpreted to refer to "the POST Council."

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-4-201, 2-4-202, Title 2, chapter 4, part 6, 44-4-403(3), MCA

REASON: See Reason following proposed New Rule XiII.

NEW RULE VI CONTESTED CASES, DISCOVERY (1) In all contested
cases, discovery is available to the parties in accordance with Rules 26 through 37
of the Montana Rules of Civil Procedure. All references to "court" will be considered
references to the hearing examiner or POST Council; all references to subpoena
power will be considered references to ARM 1.3.230; all references to "trial" will be
considered references to "hearing"; all references to "plaintiff" will be considered
references to "a party"; all references to "clerk of court" will be considered references
to the hearing examiner.

(2) If a party or other witness refuses to be sworn or refuses to answer any
guestion after being directed to do so by the hearing examiner, the adversely
affected party may seek enforcement in district court under 2-4-701, MCA.

(3) If either party seeking discovery believes it has been prejudiced by a
protective order issued by the hearing examiner under Rule 26(c), M.R.Civ.P., or, if
either party refuses to make discovery, the aggrieved party may petition the district
court for review of the hearing examiner's action under 2-4-701, MCA.

(4) Severe failures of discovery may also be sanctioned pursuant to
M.R.Civ.P. 37 and the case law interpreting it. Sanctions under this subsection may
be enforced by or appealed to district court pursuant to 2-4-701, MCA.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-4-104, 2-4-602, 44-4-403, MCA

REASON: See Reason following proposed New Rule XiII.

NEW RULE VII CONTESTED CASES — HEARING EXAMINERS (1) The
POST Council chair or the director may appoint a hearing examiner to conduct a
hearing in a contested case, as allowed by 2-4-611, MCA.

(2) A hearing examiner appointed under 2-4-611, MCA and this rule may:

(a) administer oaths or affirmations;

(b) issue subpoenas;
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(c) provide for the taking of testimony and depositions;

(d) set the time and place for hearing;

(e) set motion and briefing schedules that comport with the Montana Rules of
Civil Procedure and the Montana Uniform District Court Rules for filing, service,
deadlines, and time calculation;

(f) by mutual consent of the parties, hold conferences to consider narrowing
or simplifying the issues;

(g) rule on summary judgment motions, motions in limine, and other motions
and, if motions are dispositive, make recommendations to the POST Council as if a
hearing on the merits had occurred;

(h) allow, disallow, or limit expert testimony;

() recommend to the council dismissal of the case based on M.R.Civ.P. 41,
default, or other reason;

() provide for and conduct the MAPA contested case process as a matter of
discretion, within the bounds of the applicable law.

(3) If a hearing examiner is appointed in a contested case proceeding, notice
must be provided to the public safety officer with the notice of agency action or
immediately after the officer requests a hearing pursuant to 44-4-403, MCA.

(4) Pursuant to 2-4-611(4), MCA, the POST Council may disqualify a hearing
examiner if a party shows by affidavit the existence of personal bias, lack of
independence, disqualification by law, or other ground for disqualification.

(5) If a hearing examiner recuses himself or herself for good cause, the
director or POST Council may appoint a replacement.

(6) For guidance on the POST Council's past actions on cases and penalties
imposed, a hearing examiner may inspect POST's integrity report, available on
POST's web site or from POST staff, and may examine any POST file not containing
privileged, ex parte, or other protected or constitutionally private material.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-4-201, 2-4-202, 2-4-611, 2-4-612, 44-4-403(3), MCA

REASON: See Reason following Proposed New Rule XII.

NEW RULE VIII CONTESTED CASE HEARING (1) The contested case
hearing will be conducted before the POST Council or a hearing examiner, at the
council's discretion.

(2) The director will set the venue for the hearing.

(3) Atthe contested case hearing, the respondent has the burden of proving
by a preponderance of the evidence that there was no basis for the sanction,
suspension, or revocation of certification imposed by the director, as stated in the
notice of agency action.

(4) The director may be represented by contested case counsel during the
contested case process.

(5) The hearing examiner must ensure that the respondent and counsel for
POST are afforded the opportunity to respond and present evidence and argument
on all issues involved.
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(6) Absent a determination by the hearing examiner that the interests of
justice require otherwise, the order of hearing is as follows:

(a) opening statements by both parties;

(b) presentation of evidence by the respondent;

(c) cross examination by POST;

(d) presentation of evidence by POST;

(e) cross examination by the respondent; and

(f) rebuttal testimony.

(7) All testimony must be given under oath or affirmation.

(8) Exhibits must be marked and must identify the party offering the exhibits.
The exhibits will be preserved by the hearing examiner and then by POST as part of
the record of the proceedings.

(9) The hearing examiner may hear closing arguments, request written
argument, order a schedule for parties to submit a prehearing memorandum, a final
prehearing order, proposed findings of fact and conclusions of law, or any other
writings that might assist the hearing examiner.

(10) The hearing examiner may grant recesses or continue the hearing.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-4-201, 2-4-202, 2-4-611, 2-4-612, 44-4-403, MCA

REASON: See Reason for proposed New Rule XII.

NEW RULE IX CONTESTED CASES, EVIDENCE (1) All evidence
introduced in a contested case hearing will be received and evaluated in
conformance with common law and statutory rules of evidence, including the
Montana Rules of Evidence.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-4-611, 2-4-612, 44-4-403, MCA

REASON: See Reason following proposed New Rule XII.

NEW RULE X CONTESTED CASES, EX PARTE COMMUNICATIONS

(1) Pursuant to 2-4-613, MCA, ex parte communication by a party or a party's
agent with the hearing examiner, the council, any individual member of the council,
or any person authorized to participate in the decision of the contested case, is
expressly prohibited unless otherwise authorized by law.

(2) An unauthorized ex parte communication may be treated as a default and
may constitute a waiver of the party's rights to proceed.

(3) If an ex parte contact occurs, the person receiving the communication
must state on the record the nature and content of the communication and a
summary of its contents. The presiding officer or hearing examiner may, in the
exercise of discretion, make any order that is appropriate.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-4-201, 2-4-202, 2-4-613, 44-4-403, MCA
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REASON: See Reason following proposed New Rule XII.

NEW RULE XI CONTESTED CASES, EMERGENCY SUSPENSION OF A
LICENSE (1) Pursuant to 2-4-631(3), MCA, if the director or the council determines
that public health, safety, or welfare requires emergency action, the director or
council may immediately suspend a certification. The order must include findings
justifying emergency action, and regular proceedings must be promptly initiated.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-4-631(3), 44-4-403, MCA

REASON: See Reason for proposed New Rule XII.

NEW RULE Xl CONTESTED CASES, SETTLEMENT OR STIPULATION
AND PROCESS FOR REVIEW BY THE POST COUNCIL (1) If, in the course of
the MAPA contested case proceeding, the parties reach a stipulated agreement or
settlement, the parties must:

(a) put the agreement into writing, signed by the respondent or the
respondent's legal representative and the director;

(b) present the agreement to the POST Council for acceptance or rejection:

(i) if the council accepts the agreement by motion, then the agreement
becomes the POST Council's final agency action;

(i) if the council rejects the agreement, then the parties must provide the
hearing examiner an excerpt of the official record of the POST meeting in which the
council rejected the agreement. The contested case proceeds as though there had
been no agreement.

(2) By signing a stipulation or settlement agreement, all parties:

(a) indicate their understanding that all agreements reached during the
contested case process are subject to the POST Council's approval and are not
binding until the council has approved the agreement by seconded motion;

(b) waive their rights or privileges to raise any argument, objection,
complaint, or attempt to disqualify or remove any POST Council member or hearing
examiner based on that individual's having heard, discussed, or ruled on the
agreement. By submitting an agreement to the hearing examiner and the council, all
parties agree not to attempt to disqualify that hearing examiner or any member of
the POST Council who considers the agreement or prevent them from ultimately
hearing the case on the merits if the agreement is rejected.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 44-4-403, MCA

REASON: NEW RULES IV through XII are reasonably necessary to set forth the
procedural rules that govern POST contested case proceedings and to clarify the
roles of the parties, the hearing examiner, POST, and others. Based on past
experience, the absence of administrative rules governing POST contested cases
has resulted in confusion regarding how proceedings are initiated, what rules apply
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(MAPA, rules of evidence, Attorney General model rules, etc.), what authority a
hearing examiner possesses, what authority POST continues to exercise during a
contested case, and other matters. These new rules attempt to address this
confusion. These rules are necessary to establish that POST contested cases are
formal matters that, procedurally, closely parallel state district court proceedings.
Similarly, incorporation of evidentiary rules and discovery rules serve to further
clarify the process for fact-finding within the case proceeding. These rules attempt
to provide parties a fair process for resolving disputes and, at the same time,
eliminate the uncertainty and unnecessary disputes over process that occurred in
the past.

NEW RULE XlII NOTICE TO THE PUBLIC OF POST COUNCIL ACTIONS
OF SIGNIFICANT INTEREST TO THE PUBLIC (1) In accordance with 2-3-102
through 2-3-114, MCA, prior to making a final decision that is of significant interest to
the public, POST will afford reasonable opportunity for public participation.
Reasonable opportunity for public participation may be afforded by:

(a) any of the agency actions allowed pursuant to 2-3-104, MCA; or

(b) a notice of the proposed agency action published in the register in
accordance with template 102a (www.armtemplates.com). POST may grant or deny
an opportunity for hearing, except a hearing is required if the proposed action is the
adoption of rules in an area of significant interest to the public.

(2) For purposes of (1)(b) only, significant interest to the public is defined at
2-4-102, MCA, as matters an agency knows to be of widespread citizen interest.

(3) Public comment on any public matter within the jurisdiction of POST must
be allowed at any public meeting under 2-3-103(1)(b), 2-3-202, and 2-3-203, MCA,
defining "public matter" and "meeting" and stating the requirements applicable to
opening and closing meetings to the public. The opportunity for public comment
must be reflected on the meeting agenda and incorporated into the official minutes
of the meeting. For purposes of this rule and 2-3-103(1)(b), MCA, contested case is
defined at 2-4-102(4), MCA.

AUTH: 2-4-201, 2-15-2029(2), MCA
IMP: 2-3-103, 2-3-104, 2-3-203, 44-4-403, MCA

REASON: Section 2-3-103, MCA, requires each agency to adopt by rule procedures
"for permitting and encouraging the public to participate.” This proposed rule adopts
Attorney General Model Rule ARM 1.3.102, with minor grammatical changes.

NEW RULE XIV PUBLIC SAFETY OFFICER EMPLOYMENT, EDUCATION,
AND CERTIFICATION STANDARDS (1) Except as provided in (2), the standards
for employment, education, and certification set forth in 7-32-303(5)(a), (b), and (c),
MCA, are applicable to all public safety officers, where an appropriate basic course
or basic equivalency course exists in the public safety officer's field.

(2) The standards set forth in (1) do not apply to reserve officers.

(3) The notification requirements set forth in 7-32-303(4), MCA apply to all
public safety officers.
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AUTH: 2-15-2029(2), MCA
IMP: 7-32-303, 44-4-403(1), MCA

REASON: The council proposes to adopt this new rule to add needed clarity for
readers as to the source of requirements for education and training for public safety
officers and the obligation by employing agencies to notify the POST Council in case
of a change in status of a public safety officer. Section 7-32-303(5), MCA, states the
circumstances under which an experienced peace officer can achieve certification
through equivalency. POST believes this opportunity should be extended to public
safety officers, with the exception of reserve officers, and this rule accomplishes this
goal. This rule also extends the requirement in 7-32-303(4), MCA that an employing
agency notify POST within ten days after hiring a peace officer to all public safety
officers. Section 7-32-303(4), MCA currently requires ten-day notice for hiring and
termination of peace officers. This requirement allows POST to keep track of
officers who are terminated for poor conduct or misconduct, and helps prevent these
officers from obtaining employment with another Montana agency. The proposed
rule extends this protection to all public safety officers. It also allows POST to track
continuous employment by officers for purposes of implementing 7-32-303(5), MCA.
Because POST and employing agencies currently use the ten-day notification
process for peace officers, adopting this requirement is a convenient method that
allows POST to be informed of the employing agencies with public safety officers.

4. The rules as proposed to be amended provide as follows, new material
underlined and deleted material interlined:

23.13.101 ORGANIZATION AND GENERAL PROVISIONS, PUBLIC

INSPECTION OF ORDERS AND DECISIONS @Q—The—Men{a-Ha—P-u-bh%a#et-y

(1) The organization and function of the Public Safety Officers Standards and
Training Council ("POST" or "POST Council") are described in ARM 23.1.101(1)(d),
(2)(k), and (4).

(2) POST will maintain an index of all final orders and decisions in contested
cases and declaratory rulings. All final decisions and orders must be available for
public inspection on request. Copies of final decisions and orders must be given to
the public on request after payment of the cost of duplication.

AUTH: 2-15-2029, MCA
IMP: 2-4-201(1), 2-4-623(6), 2-15-2029, MCA

REASON: A description of the agency's organization and purpose is required by 2-
4-201, MCA. Section (1) shortens the existing rule and eliminates unnecessary
duplication. An index of agency decisions is required by 2-4-623(6), MCA. Section
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(2) is necessary to address this requirement, and follows the provisions of Model
Rule ARM 1.3.233. Prior to this amendment, POST did not have a rule addressing
the requirements of 2-4-623(6), MCA, which requires each agency to index
decisions in contested cases and make the decisions available to the public. This
proposed amendment fills that gap in POST's rules and brings the rules into
compliance with statute.

23.13.201_MINIMUM STANDARDS FOR THE APPOINTMENT AND
CONTINUED EMPLOYMENT OF PUBLIC SAFETY OFFICERS (1) RPublie All
public safety officers must be certified by POST and meet the applicable
employment, education, and certification standards as prescribed by the Montana
Code Annotated.

(2) In addition to standards set forth in the Montana Code
Annotated, including but not limited to 44-4-404, MCA, as-defired-in-44-4-401MCA;
all public safety officers shall must:

(a) be a citizen of the United States or may be a registered alien if unsworn;

(b) be at least 18 years of age;

(c) be fingerprinted and a search made of the local, state, and national
fingerprint files to disclose any criminal record;

(d) not have been convicted of a crime for which they could have been
imprisoned in a federal or state penitentiary;

(e) be a high school graduate or have passed-the-general-education
development-test-and-have been issued an equivalency certificate by the

Superintendent of Public Instruction, or by an appropriate issuing agency of another
state or of the federal government;

(f) successfully complete an oral interview and pass a thorough background
check conducted by the appointing authority or its designated representative; and

(q) be in good standing with any other licensing or certification boards or
committees equivalent to POST in any other state such that no license or
certification similar to a POST certification has been revoked or is currently
suspended in any other state;

fg) (h) possess a valid driver's license if driving a vehicle will be part of the
officer's duties-;

(i) take an oath containing the code of ethics and abide by the code of ethics
contained in ARM 23.13.203; and

(1) _complete, within every two calendar years, 20 hours of documented
agency in-service, roll call, field training, or POST-approved continuing education
training credits, which include but are not limited to a professional ethics curriculum
covering the following topics and any additional topics required by the council:

(i) _areview of the Code of Ethics ARM 23.13.203 and Grounds for Sanction,
Suspension, and Revocation ARM 23.13.702;

(i) _review of the annual POST integrity report;

(i) _discussion involving core values of each employing agency which may
include integrity, honesty, empathy, sympathy, bravery, justice, hard work, kindness,
compassion, and critical thinking sKills;

(iv) review of agency policy and procedure regarding ethical and moral codes
of conduct;
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(v) discussion of the similarities and differences between agency and POST
consequences for actions that violate policy or rule.

(3) The POST Council is not responsible for maintaining records of
continuing education hours acquired to satisfy the requirements of (2)(i) and (2)()).
The employing agency must maintain records of the administration of the oath and
the continuing education hours acquired to satisfy (2)(i) and (2)(]). Agency records
maintained under this rule are subject to audit by the executive director during
normal business hours upon reasonable notice to the agency.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: The POST Council has adopted a policy, POST Resolution 11-001,
requiring in-service training for certified public safety officers. The resolution can be
found on the POST Council's web site at the following

link: https://doj.mt.gov/post/post-resolutions/. This amendment implements that
policy as rule, making it enforceable through a disciplinary action. However, based
on past experience, the council believed that the number of in-service hours should
be reduced from 40 hours to 20 hours, and this amendment reflects that judgment.
The change to (2)(e) is necessary because the Office of the Superintendent of
Public Instruction no longer recognizes the GED test. New (2)(g) requires an officer
to remain in good standing with all agencies of other states that have certified or
licensed the officer. This amendment prevents an officer from losing certification in
another state and then being certified in Montana. New (2)(i) clarifies the existing
rule that the code of ethics applies to officers who were certified before the code was
originally adopted as rule in 2008. This change is needed to prevent a double
standard and to clarify that ethics do not vary based on an officer's hire date; an
officer who deviates from the code of ethics has violated the ethics code regardless
of when the offending officer was hired. New (2)(j) clarifies that the in-service
training must include specified ethics topics.

New (3) is necessary to remove any confusion over which agency must maintain
records, and it clarifies that the employing agency is responsible for maintaining
records of the administration of the oath containing the code of ethics and the
completion of in-service training required by (2)(i) and (2)(j). The amendments also
make minor changes in grammar for clarity.

23. 13 203 CODE OF ETHICS @—Regul&ﬁens—ge%nmg—eemﬂeanen—e#

(1) AII publlc safetv offlcers who have been hlred or emploved bv any aqencv
or entity in Montana, or who have been certified by POST, or who have attended an
MLEA basic class must be administered an oath regarding the code of ethics
contained herein.

(2) The procedure for administration of the code of ethics is as follows:

(a) each applicantforcertification officer will attest to this code of ethics and
the oath shall be administered by the head-efthepublic-safety-ageney-forwhich-they
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serve officer's employing authority, or by the MentanatLaw-Enforcement-Academy
{academy) MLEA administrator or designee, or by the POST director or POST staff;

(b) the appheant officer and the administrater individual administering the
oath will sign twe-cepies-of the public safety code of ethics; and

(c) atleast one copy will be retained by the applicant officer or the officer's
employing authority and the-ethercopy will be retained-in-the-applicant's-academy
studentfile-which-will-be made available for inspection by the-counet POST staff at
any reasonable time.

(3) All public safety officers hired or sworn before this rule's effective date are
also bound by the code of ethics contained in this rule, even if it was not previously
administered to them as an oath. Continued employment as a public safety officer in
Montana constitutes an agreement to be bound by this code of ethics. Failure to
comply with or violation of any part of the code of ethics may be grounds for
suspension, sanction, or revocation of any POST cetrtificate.

3} (4) The oath of the public safety officers' code of ethics is:

(a) "My fundamental responsibility as a public safety officer is to serve the
community, safeguard lives and property, protect the innocent, keep the peace, and
ensure the constitutional rights of all are not abridged-;

(b) "I shall will perform all duties impatrtially, without favor or ill will and
without regard to status, sex, race, religion, creed, political belief or aspiration. | will
treat all citizens equally and with courtesy, consideration, and dignity. | will never
allow personal feelings, animosities, or friendships to influence my official conducts;

(c) "I will enforce or apply all laws and regulations appropriately, courteously,
and responsibly-;

(d) "I will never employ unnecessary force or violence, and will use only such
force in the discharge of my duties as is objectively reasonable in all circumstances.
| will refrain from applying unnecessary infliction of pain or suffering and will never
engage in cruel, degrading, or inhuman treatment of any person-;

(e) "Whatever | see, hear, or learn, which is of a confidential nature, | will
keep in confidence unless the performance of duty or legal provision requires
otherwises;

(f) "I'will not engage in nor will | condone any acts of corruption, bribery, or
criminal activity; and shal will disclose to the appropriate authorities all such acts. |
will refuse to accept any gifts, favors, gratuities, or promises that could be
interpreted as favor or cause me to refrain from performing my official duties-;

(@) "I will strive to work in unison with all legally authorized agencies and their
representatives in the pursuit of justice-;

(h) "I will be responsible for my professional development and will take
reasonable eppertunities steps to improve my level of knowledge and competence:;

(1) "I'will at all times ensure that my character and conduct is admirable and
will not bring discredit to my community, my agency, or my chosen profession."

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 7-32-303(2), 44-4-403(1)(a), MCA

REASON: The proposed amendment is necessary to clarify that the code of ethics
applies to all officers, regardless of when they were hired or certified. This
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amendment also makes minor changes in procedure to promote efficiency and in
language and format to promote clarity.

23.13.204 PURPOSE OF CERTIFICATES (1) Certificates are awarded by
the council for the purpose of raising the level of professionalism and skill of public
safety officers and to foster cooperation among the council, agencies, groups,
organizations, jurisdictions, and individuals.

(2) Basic, intermediate, advanced, supervisory, command, administrative,
and other certificates are established for the purpose of promoting ethical behavior,
professionalism, education, and experience necessary to perform the duties of a
public safety officer.

(3) Certificates remain the property of the council. The council shall
have has the power to recall, sanction, suspend, or revoke any or all certificates
upon good cause based on a preponderance of the evidence as determined by the
council.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 7-32-303(7), 44-4-403(1)(a), MCA

REASON: The proposed amendments are necessary to clarify the broad purposes
served by POST Council certificates and the standard of proof for sanctions. POST
finds that adding a standard of proof is necessary to promote fairness to the officers
the POST Council has certified.

23.13.205 GENERAL REQUIREMENTS FOR CERTIFICATION (1) To be
eligible for the award of a certificate, each officer must be a full-time or part-time
public safety officer employed by a federal agency, state, tribal entity, county,
municipality, city, or town, as defined by 44-4-401, MCA, at the time the application
for certification is received by the council.

(2) Public safety officers shal must complete the required basic training as
set by the council.

(3) All public safety officers must shall-attestthat-they subscribe to the code
of ethics as prescribed in ARM 23.13.203. Acceptance of POST certification is an
agreement to abide by and adopt the code of ethics and refrain from the behaviors
outlined in ARM 23.13.702.

(4) Prior to issuance of any certificate, the public safety officer shall must
have completed the designated combinations of education, training, and experience
as computed by the credit hour system established annually by the council.

(5) To maintain certification the officer must:

(a) abide by all laws and rules of Montana, including those set forth herein;

(b) maintain ethical conduct by upholding and abiding by the code of ethics
set forth in ARM 23.13.203 and refrain from engaging in any behavior that
constitutes a ground for sanction, suspension, or revocation under ARM 23.13.702;

(c) maintain the continuing education and training requirements set forth by
the council and ARM 23.13.201(2)()).

5) (6) Training hour guidelines are as follows:
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(a) no training hours for the basic courses or legal equivalency courses may
be applied to any other certificate; and

(b) acceptability of training hours claimed for training received from
noncriminal justice sponsored agencies shal will be determined by the council, and
requires notice of application for credit.

(7)_In calculating the training hours for an intermediate, advanced, or
supervisory certificate, no more than 25% of the required training hours will be
allowed from any college or military training credits and no more than 15% will be
allowed from in-service training.

(a) The POST Council is not responsible for maintaining records of in-service
training hours acquired to satisfy the requirements of this rule. The employing
agency must maintain records of in-service training hours acquired to satisfy this rule
and provide those records with the application for intermediate or advanced
certificates.

(8) In calculating the training hours for an intermediate, advanced, or
supervisory certificate, military training will be accepted hour for hour only with a
written explanation of how the training relates to civilian law enforcement and other
supporting documents requested by the director.

(9) In calculating the training hours for an intermediate, advanced, or
supervisory certificate, college education will be credited for individual class work
only. Credit will be given using the formula of ten hours for one semester credit hour
and six hours for one quarter credit hour, and must be accompanied by a written
explanation of how the higher education course relates to public safety officer work
and supporting documents including a transcript.

{6} (10) Applicable discipline-specific experience in any public safety agency
will be considered by the council when determining the minimum standards for
certification of each discipline.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: Amendments to (1) through (5) are necessary to clarify that the code of
ethics applies to all officers, regardless of hire date. The amendments in (6) make
minor changes in wording for clarity. The proposed amendments in (7) through (10)
set out the manner in which the council accounts for training hours for purposes of
certification. These amendments implement Resolution 08-001, adopted August 21,
2008, and Resolution 10-001, adopted February 14, 2011. The resolutions can be
found on the POST Council's web site at the following

link: https://doj.mt.gov/post/post-resolutions/. The resolutions are reasonably
necessary to provide criteria for local agencies and notice to officers of how POST
calculates training hours. The new rule language is needed to make those policies
enforceable.

23.13.206 REQUIREMENTS FOR THE BASIC CERTIFICATE (1) In
addition to ARM 23.13.204 and 23.13.205, the following are required for the award
of the basic certificate:
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(a) Public safety officers hired after the effective date of this
regulation shal must have completed:

(i) the probationary period prescribed by law or by the current employing
agency, but in any case have a minimum of one year discipline-specific employment
experience with the current employing agency; and

(i) the basic course or the equivalency as defined by the council;-and.

(b) Public safety officers hired before the effective date of this
regulation shalt must have:

() completed the probationary period prescribed by the employing agency,
and shal-have served a minimum of one year with the present employing agency;

(i) completed the basic course at the academy MLEA, or an equivalency as
defined by the council; or

(iif) remains the same.

(c) Public safety officers with out-of-state experienee-and training or who
have been formerly employed by a designated federal agency, state, tribal entity,
county, municipality, city, or town who do not have basic certification and are
employed by a Montana law enforcement and/or public safety agency:

(i) shall must have completed the probationary period prescribed by law, but
in any case have a minimum of one year experience with the present employing
agency;

(i) whose training and or service time is determined by the council as
equivalent to the basic course must successfully complete an equivalency program,
approved by the council and administered by the academy MLEA. The council will
require those who fail an equivalency program to successfully complete the basic
course at the academy; and

(iif) whose training and or service time is determined by the council as not
equivalent to the basic course must, within one year of initial appointment,

(d) remains the same.

(e) The council may grant a one-time extension to the one year time
requirement for public safety officers upon the written application of the public safety
officer and the appointing authority of the officer. The application must explain the
circumstances that make the extension necessary. The council may not grant an
extension to exceed 180 days. Factors that the council may consider in granting or
denying the extension include but are not limited to:

(i) through (g) remain the same.

(2) An officer meeting the qualifications outlined above will be issued a basic
POST certificate. POST will consider the completion of the above requirements to
constitute the officer's application for a POST basic certificate. However, if an officer
wishes to fill out an application form, then POST will also consider that application.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA
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REASON: This amendment clarifies that POST considers an officer's completion of
the training and experience requirements an implied request for a certificate, and
POST will issue a certificate once the requirements are satisfied. This amendment
is reasonably necessary to address past abuses from officers who exploited a
loophole in the rules to attempt to avoid disciplinary action. For example, prior to
this amendment, an officer could avoid a POST certificate simply by not applying for
a certificate. Then, if the officer engaged in conduct that could result in disciplinary
action, the officer could argue that POST had no authority because the officer had
no certificate to suspend or revoke. This amendment forecloses this tactic.
Additionally, this amendment is necessary to clarify the probationary period for a
basic certificate, makes the rule consistent with 7-32-303(5)(c), MCA, and makes
minor grammatical changes for clarity.

23.13.207 REQUIREMENTS FOR THE PUBLIC SAFETY OFFICER
INTERMEDIATE CERTIFICATE (1) In addition to ARM 23.13.204 and 23.13.205,
the applicant for an award of the public safety officer intermediate certificate:

(&) must have served at least one year with the present employing agency
and is satisfactorily performing the duties as attested to by the head of the
employing law enforcement and/or public safety agency;

(b) shall must possess the discipline-specific basic certificate; and

(c) shall must have four years discipline-specific experience and 200 job-
related POST-approved training hours.

(2) Officers who believe they are eligible for an intermediate certificate must
submit a completed application, with agency administrator approval, to the director.
Applications are available from POST staff or on the POST web site.

(a)_The director will review the application and approve or deny the
certification, unless the director determines as a matter of discretion that the
council's review is necessary due to extenuating circumstances.

(b) _Upon approval by the director, the certificate becomes valid unless the
council takes further action.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: This amendment is reasonably necessary to inform officers who seek
this certificate of the procedural requirements. The present rule says nothing about
the process for securing the award of an intermediate certificate, and POST finds
that setting out the process in an administrative rule promotes transparency and
makes the process fairer for officers who seek this certificate. In addition to
clarifying the process, this amendment also clarifies that the experience and basic
certificate of the officer seeking intermediate certificate must be "discipline-specific,"
i.e., must be in the same discipline for which the intermediate certificate is sought.

23.13.208 REQUIREMENTS FOR PUBLIC SAFETY OFFICER ADVANCED
CERTIFICATE (1) In addition to ARM 23.13.204 and 23.13.205, the applicant for
an award of the advanced certificate:

(a) shall must possess the discipline-specific intermediate certificate; and
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(b) shall must have eight years' discipline-specific experience and 400 job-
related POST-approved training hours.

(2) Officers who believe they are eligible for an advanced certificate must
submit a completed application, with agency administrator approval, to the director.
Applications are available from POST staff or on the POST web site.

(a) The director will review the application and approve or deny the
certification, unless the director determines, as a matter of discretion, that the
council's review is necessary due to extenuating circumstances.

(b) _Upon approval by the director the certificate becomes valid unless the
council takes further action.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: This amendment is reasonably necessary to inform officers who seek
this certificate of the procedural requirements. The present rule says nothing about
the process for securing the award of an advanced certificate, and POST finds that
setting out the process in an administrative rule promotes transparency and makes
the process fairer for officers who seek this certificate. In addition to clarifying the
process, this amendment also clarifies that the experience and intermediate
certificate of the officer seeking advanced certificate must be "discipline-specific,”
i.e., must be in the same discipline for which the advanced certificate is sought.

23.13.209 REQUIREMENTS FOR PUBLIC SAFETY OFFICER
SUPERVISORY CERTIFICATE (1) In addition to ARM 23.13.204 and 23.13.205,
the applicant for an award of the supervisory certificate:

(a) shall must possess the discipline-specific intermediate certificate;

(b) shal must have successfully completed a 46 32-hour POST-approved
management course; and

(c) shalkmust have served satisfactorily as a first-level supervisor currently
and for one year prior to the date of application, as attested to by the head of the
employing agency.

(2) A first-level supervisor is a position above the operational level for which
commensurate pay is authorized, is occupied by an officer who, in the upward chain
of command, principally is responsible for the direct supervision of employees of an

agency or is subject to assignment of such responsibilities;-anrd-most-commonly-is
the rank of sergeant

(3) Officers who believe they are eligible for a supervisory certificate must
submit a completed application, with agency administrator approval, to the director.
Applications are available from POST staff or on the POST web site.

(a) The director will then review the application and approve or deny the
certification, unless the director determines, as a matter of discretion, that the
council's review is necessary due to extenuating circumstances.

(b) _Upon approval by the director the certificate becomes valid unless the
council takes further action.

AUTH: 2-15-2029, MCA
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IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: This amendment is reasonably necessary to inform officers who seek
this certificate of the procedural requirements. The present rule says nothing about
the process for securing the award of a supervisory certificate, and POST finds that
setting out the process in an administrative rule promotes transparency and makes
the process fairer for officers who seek this certificate. In addition to clarifying the
process, this amendment also clarifies that the experience and intermediate
certificate of the officer seeking supervisory certificate must be "discipline-specific,"
i.e., must be in the same discipline for which the supervisory certificate is sought.
Additionally, to avoid confusion, this amendment removes the reference to
"commonly affected rank" because this language could be read as a limitation, which
was not the intention.

23.13.210 REQUIREMENTS FOR PUBLIC SAFETY OFFICER COMMAND
CERTIFICATE (1) In addition to ARM 23.13.204 and 23.13.205, the applicant for
an award of the command certificate:

(a) shall must possess the discipline-specific supervisory certificate;

(b) shall must have completed a professional development course or courses
cumulating a minimum of 200 hours or more of POST-approved,
supervisory, management or leadership topic matter; and

(c) shall must have served satisfactorily at the command or mid-management
level currently and for one year prior to the date of appointment, as attested to by the
head of the employing agency.

(2) Officers who believe they are eligible for a command certificate must
submit a completed application, with agency administrator approval, to the director.
Applications are available from POST staff or on the POST web site.

(a) _The director will then review the application and approve or deny the
certification, unless the director determines, as a matter of discretion, that the
council's review is necessary due to extenuating circumstances.

(b) Upon approval by the director the certificate becomes valid unless the
council takes further action.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: This amendment is reasonably necessary to inform officers who seek
this certificate of the procedural requirements. The present rule says nothing about
the process for securing the award of a command certificate, and POST finds that
setting out the process in an administrative rule promotes transparency and makes
the process fairer for officers who seek this certificate. In addition to clarifying the
process, this amendment also clarifies that the experience and supervisory
certificate of the officer seeking command certificate must be "discipline-specific,”
i.e., must be in the same discipline for which the command certificate is sought.
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23.13.211 REQUIREMENTS FOR PUBLIC SAFETY OFFICER
ADMINISTRATIVE CERTIFICATE (1) In addition to ARM 23.13.204 and 23.13.205,
the applicant for an award of the administrative certificate:

(a) shall must possess the discipline-specific advanced and command
certificate; and

(b) shall must have served satisfactorily at the administrative or management
level of the employing agency currently and for a period of one year prior to the date
of application.

(2) remains the same.

(3) Officers who believe they are eligible for an administrative certificate must
submit a completed application, with agency administrator approval, to the director.
Applications are available from POST staff or on the POST web site.

(a) The director will then review the application and approve or deny the
certification, unless the director determines, as a matter of discretion, that the
council's review is necessary due to extenuating circumstances.

(b) _Upon approval by the director the certificate becomes valid unless the
council takes further action.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: This amendment is reasonably necessary to inform officers who seek
this certificate of the procedural requirements. The present rule says nothing about
the process for securing the award of an administrative certificate, and POST finds
that setting out the process in an administrative rule promotes transparency and
makes the process fairer for officers who seek this certificate. In addition to
clarifying the process, this amendment also clarifies that the experience and
advanced and command certificates of the officer seeking the administrative
certificate must be "discipline-specific,” i.e., must be in the same discipline for which
the administrative certificate is sought.

23.13.301 QUALIFICATIONS FOR APPROVAL OF PUBLIC SAFETY
OFFICER TRAINING COURSES &) Ferthepurpesesof ARM23-13-302;
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(1) The director may approve any request for POST training credit or course
content accreditation. Any person aggrieved by a determination made by the
director under this rule may seek review of the decision by the POST Council.

(3) (2) The course requirements for POST approved training include To

obtain the status of POST-approved training, training courses must:

(a) meeting meet the requirements eentained-in{(2)-therequirements for
trainee attendance and performance, and the instructor requirements contained in
these rules;

(b) being be based upon generally recognized best practices;

(c) eempeorting comport with Montana laws and court decisions; and

(d) being be at least two hours or more in length- ;

(e) be advertised and open to all public safety agencies; and

(f)_contain course content that has been reviewed and approved by the
director, either before or after the training occurs, through the procedures set forth in

(3).

(3) To receive POST training credit, employing agencies or any person or
entity seeking course credit for POST-certified officers must submit to the director:

(a) _application for accreditation;

(b) instructor certification or training record and an instructor biography;

(c) _material showing course content, including a syllabus and/or lesson plan
and student handouts.

(4) It is the respon5|b|I|tv of the emplovlnq authorltv or any person or entltv

wishing to receive POST-approved training credit to follow the required reporting
procedures set forth in these rules and as set by the director and monitor the
standards for training, trainee attendance, and performance as set by the council.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(b), MCA

REASON: More public safety officer training is being offered by private vendors,
and the manner in which individual public safety agencies authorize and approve
training differs from agency to agency. The POST Council finds that rules that
describe how it approves training programs and applications for accreditation will
promote consistency for training vendors and agencies, while at the same time help

MAR Notice No. 23-13-240 15-8/7/14



-1718-

ensure that officers receive the appropriate training. Accordingly, this proposed rule
amendment is necessary to promote fairness for officers and agencies while
clarifying the POST Council's responsibilities and providing clear guidelines for
POST staff. The definitions in ARM 23.13.301(1) have been transferred to the
general definition rule, ARM 23.13.102, so that they will be applicable to all of the
POST Council's rules.

23.13.304 THE BASIC COURSES (1) The amount of training for which
credit will be granted in any basic public safety officer's course shall will be
prescribed by the council.

(2) Students in any basic public safety officers' course shall-be are required
to complete instruction in the prescribed subject areas as directed by the council.

(3) The council shal-annualy will review and approve the curriculum for all
basic public safety officers' courses by examining and approving performance
objectives and lesson plans which have been established for each designated
training block within the prescribed subject areas.

(@) All lesson plans submitted to the POST Council for accreditation must
contain, at a minimum:

(i) _the title of the lesson plan;

(ii) the training goal of the lesson plan;

(i) application level performance objectives;

(iv) the method of evaluation;

(v) the student materials and handouts;

(vi) course content references.

(4) The council may approve changes from the course content established at
the last annual review upon written application from the MLEA administrator ef-the
academy providing evidence that such change is compatible with the public interest.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(b), MCA

REASON: This amendment is necessary to set forth the criteria for basic training
courses. The goal of including these criteria is to help vendors and agencies know
what their lesson plans must include, thus facilitating POST-approval of their
courses. The amendment implements Resolution 09-002, adopted on April 16,
2009, in order to make the policy enforceable. The resolution can be found on the
POST Council's web site at the following link: https://doj.mt.gov/post/post-
resolutions/. It also deletes the requirement for annual review by the POST Council
of the basic curriculum, and makes minor changes in grammar.

23.13.702 GROUNDS FOR SANCTION, SUSPENSION, OR REVOCATION
OF POST CERTIFICATION (1) The executive director or the
council shal will consider and+ule-on any cemplaint legitimate allegation made
against any public safety officer that may result in the sanction, revocation, or
suspension of that officer's certification.

(2) The grounds for sanction, suspension, or revocation of the certification of
public safety officers are as follows:
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(a) willful falsification of material any information in conjunction with official
duties, or any single occurrence or pattern of lying, perpetuating falsehoods, or
dishonesty which may tend to undermine public confidence in the officer, the officer's
employing authority, or the profession;

(b) a physical or mental condition that substantially limits
the persen's officer's ability to perform the essential duties of a public safety officer,
or poses a direct threat to the health and safety of the public or fellow officers, and
that cannot be eliminated or overcome by reasonable accommodation;

(c) addietionto-or the unlawful use of or addiction to any controlled
substances or other drug(s) that substantially limits the officer's ability to perform the
essential duties of a public safety officer, or poses a direct threat to the health and
safety of the public or fellow officers, and that cannot be eliminated or overcome by
reasonable treatment;

(d) unauthorized use of or being under the influence of alcoholic beverages
while on duty, or the use of alcoholic beverages in a manner which tends to discredit
the officer, the officer's employing authority, or the profession;

(e) thecoemmission conviction of a felony, or an offense which would be a

felony if committed in this state;-eran-offense-inveolving-dishonesty-unlawful-sexual
conduct, or physical violence;

(f)_conviction of any offense involving unlawful sexual conduct or unlawful
physical violence;

& (a) neglect of duty or willful violation of orders or policies, procedures,
rules, or regulations;

g (h) willful violation of the code of ethics set forth in these+rules ARM
23.13.203;

) (i) other conduct or a pattern of conduct which tends to significantly
undermine public confidence in the profession;

@ () failure to meet the minimum standards for employment as a public
safety or peace officer set forth in these rules or Montana law;

¢ (k) failure to meet the minimum training requirements previded-n or
continuing education and training requirements for a public safety or peace officer
required by Montana law and these rules; e

&) (I) acts that are reasonably identified or regarded as so improper or
inappropriate that by their nature and in their context are harmful to
the ageney's employing authority's or officer's reputations, or to the public's
confidence in the profession:;

(m) operating outside or ordering, permitting, or causing another officer to
operate outside of the scope of authority for a public safety or peace officer as
defined by 44-4-401, 44-4-404, or 7-32-303, MCA, or any other provision of Montana
law regulating the conduct of public safety officers;

(n) the use of excessive or unjustified force in conjunction with official duties;

or

(0) the sanction, suspension, or revocation of any license or certification
equivalent to a POST certification imposed by a board or committee equivalent to
POST in any other state.
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AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(c), MCA

REASON: This amendment is reasonably necessary to clarify that sanctions are
related to behaviors that negatively affect an officer's abilities or that negatively
affect the public's confidence in public safety officers. This amendment, along with
others, including the amendments to the code of ethics, reflects POST's finding that
officers must hold themselves and their profession to high standards. POST also
finds that officers deserve to know what is expected of them. POST's goals in
expressly clarifying the existing grounds for sanctions and including additional
grounds for sanctions, are to provide guidance to officers, to promote fairness for
officers who have been accused of wrongdoing, and to provide guidance to the
council so that its decisions will bear meaningful appellate review. Additionally,
there are grammatical changes to promote clarity.

23.13.703 PRELIMINARYPROCEDUREINPROGCEEDINGSFOR
SUSPENSION-OR- REVOCAHON-OFCERTHHCATHON PROCEDURE FOR
MAKING AND RECEIVING ALLEGATIONS OF OFFICER MISCONDUCT AND
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(1) The POST Council will create, maintain, and adopt in public meetings a

"flow chart" policy and procedure for processing and responding to allegations. The
flow chart policy and procedure will be posted on POST's web site and made
publicly available. It will comply with these rules and offer the director further
guidance reqgarding the specific steps that the director and POST staff will take when
responding to allegations.

(2) Any allegation made against a public safety officer that states potential
grounds for sanction, suspension, or revocation of POST certification must be made
initially to the employing authority of the officer in question by the individual making
the allegation, unless the employing authority is making the allegation.

(3) _Except as provided in this section, POST will not proceed with an
allegation unless the individual making the allegation or POST staff has notified the
employing authority of the allegation. This requirement does not apply if the
allegation has been made against the highest ranking officer in the agency, who
would otherwise constitute the employing authority, and there is some reason to
believe that the investigation or public safety would be put in danger by such a
notification.

(4) After being notified of the allegation, or in making its own allegation of
misconduct, the employing authority must give POST a notice of the employing
authority's investigation, action, ruling, finding, or response to the allegation,
preferably in writing, which must include a description of any remedial or disciplinary
action pending or already taken against the officer regarding the allegation in
question. If available, a copy of the initial allegation made to the employing authority
and the employing authority's written response must be forwarded to the director.

(5) After the employing authority has been notified and given the opportunity
to act, the director or POST staff may accept an allegation.

(a) _Any allegation submitted to the council must be submitted to the director
or POST staff and may not be submitted to the full council or any individual member
of the council.

(b) The allegation must provide at least the following information:

() _the name, address, and telephone number of the individual making the
allegation, which the director may keep confidential if the individual or public safety
would be harmed by disclosure;

(i) _the name and place of employment of the officer;

(iii) _a complete description of the incident;

(iv) the remedy sought, including a recommendation for a sanction,
suspension, or revocation of the officer's POST certification;

(c) A person or entity making an allegation is encouraged to use the
allegation form available from POST staff.

(6) The director may initiate an allegation, based on good cause and reliable
information, and must follow the procedure set forth in this rule as if initiated by any
other individual, including but not limited to submitting the complaint to the
employing authority.
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(7)_After an allegation has been received or has been initiated by the director,
the director, in consultation with contested case counsel for POST, will correspond
with the respondent in writing.

(a)_All such correspondence must be copied to the employing authority,
unless the exception noted in (3) applies.

(b) The flow chart and accompanying policy provided in (1), will outline the
number and nature of these letters.

(c) The purpose of this correspondence is to allow the officer to respond to
the allegation, allow the director and contested case counsel to gather more
information, and allow the parties to reach an informal resolution.

(8) After an allegation is made by or filed with the director, the director,
contested case counsel for POST, the POST compliance officer and investigator, or
other POST staff or designees will investigate the complaint.

(9) Following the review and investigation of an allegation, communication
with the respondent, communication with the employing authority, and consultation
with counsel for POST, the director may take any appropriate action, including but
not limited to the following:

(a)_engage in informal negotiations and settlement discussions and enter into
a stipulation or memorandum of understanding with the officer or the officer's
counsel, or otherwise informally resolve the complaint. An informal resolution
reached before the MAPA contested case hearing stage under this subsection is not
subject to approval by the council;

(b) accept the voluntary surrender of a certificate;

(c) make one of the following findings:

() _No finding: The investigation cannot proceed for reasons that include but
are not limited to: the complainant failed to disclose promised information to further
the investigation; or the complainant wishes to withdraw the complaint; or the
complainant is no longer available for clarification. This finding may also be used
when the information provided is not sufficient to determine the identity of the
officer(s) or employee(s) involved.

(i) Not sustained: The investigation failed to discover sufficient evidence to
prove or disprove the allegations made or the investigation conclusively proved that
the act or acts complained of did not occur.

(iii) Sustained: The investigation disclosed a preponderance of evidence to
prove the allegation(s) made.

(d) issue the appropriate sanction, suspension, or revocation of a certificate;

(e) if a sanction, suspension, or revocation is imposed, the director must
provide a notice of agency action in writing to the officer, satisfying the notice
required by 2-4-601, MCA;

(f)_the officer may request contested case proceedings pursuant to 44-4-403,
MCA and MAPA, as outlined in ARM 23.13.704.

(10) If a review of the conduct of an officer is pending before any court,
council, tribunal, or agency, the director may, as a matter of discretion, stay any
proceedings for revocation and suspension pending before the council, no matter
what stage or process they have reached, until the other investigation or proceeding
is concluded. If the case has already been assigned to a hearing examiner, the
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hearing examiner must grant a stay based on an application by the director or
counsel for POST.

(11) In all cases in which a written allegation is submitted which does not
culminate in a MAPA contested case hearing, the director must file a written report in
the officer's POST file setting forth the circumstances and resolution of the case. All
written correspondence with the officer and the officer's employing authority must
also be maintained in the officer's POST file.

AUTH: 2-15-2029, MCA
IMP: 2-4-201, 2-15-2029, 44-4-403, MCA

REASON: This amendment is reasonably necessary to implement the POST
Council's new process for handling complaints against certified officers. An
explanation of the need for the new process follows Proposed New Rule XII above.
This rule replaces the existing rule and describes the new process. The procedures
set forth in this rule provide fundamental due process to officers against whom
allegations have been made while providing POST a workable means of processing
its workload. The procedures in this rule precede the process described in proposed
amended ARM 23.13.704.

23.13.704 cOMMENCEMENT OFFORMALPROGEEDINGS FOR
SUSPENSION-OR REVOCAHON OF CERHHCGATHON REQUESTS FOR A
FORMAL CONTESTED CASE HEARING UNDER MAPA FOLLOWING SANCTION,

SUSPENSION, OR REVOCATION OF POST CERTIFICATION BY THE
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(1) If the director sanctions, suspends, or revokes an officer's POST
certification pursuant to ARM 23.13.703(9) and the officer receives a notice of
agency action, then the officer has the right to request a formal contested case
proceeding under MAPA, to include a hearing, pursuant to 44-4-403(3), MCA.

(2) The proceedings and hearing can only be initiated by a request from the
officer whose certificate was sanctioned, suspended, or revoked, and not by any
other person or entity.

(3) To request a hearing, the officer must follow the instructions contained in
the "notice of agency action" and notify the appropriate individual or the director that
the officer requests a hearing within 30 days of the officer receiving the notice of
agency action.

(4) Failure to notify and request a hearing within 30 days of receiving the
notice of agency action will constitute a waiver of the right to a hearing.

AUTH: 2-15-2029, MCA
IMP: 2-4-201(2), 2-15-2029, 44-4-403(3), MCA

REASON: This amendment is reasonably necessary to implement the POST
Council's new policy for handling requests for contested case hearings. A full
explanation of the need for the new process follows Proposed New Rule XIV above.
The goals of the new policy are to provide more due process to officers seeking
contested case hearings and also to clarify the applicable process. If an officer
requests a hearing under this part, the hearing process is established in MAPA and
in the Attorney General Model Rules to be adopted in Proposed New Rule V above.

(1) The hearing examiner in the contested case proceeding is responsible for
maintaining the official record of the contested case until its conclusion. The record
must include:

(a)_all pleadings, motions, and rulings;

(b) all evidence, either written or oral, received, or considered by the
presiding officer;

(c) a statement of matters officially noticed;

(d) gquestions and offers of proof, objections, and rulings on objections;

(e) proposed findings and exceptions; and
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(f) _any decision, opinion, or report, and any proposed findings of fact,
conclusions of law, and proposed order, entered by the hearing examiner, which
must be in writing.

(2) The hearing examiner must number the docket and maintain it like the
docket of a court of record.

(3)_At the request of any party, all or part of the hearing proceedings must be
transcribed. The cost of transcription is the responsibility of the requesting party.

AUTH: 2-15-2029, MCA
IMP: 2-4-201(2), 2-15-2029, 44-4-403(3), MCA

REASON: MAPA requires maintenance of the record of contested case
proceedings. This proposed rule amendment would govern the record of
proceedings before POST. The new process supplants the existing rule, which is
too brief to be very helpful. The amended rule adopts Attorney General's Model
Rule ARM 1.3.220. Section (2) is new and obligates the hearing examiner or
presiding officer to maintain the record as though in the office of a clerk of the district
court. Following this practice will ensure that the record is complete for appellate
review.

5. The rules as proposed to be transferred and amended provide as follows,
new matter underlined, deleted matter interlined:

23.13.401 (23.13.212) INSTRUCTOR CERTIFICATION REQUIREMENTS

(1) remains the same.

(2) A "primary instructor" is one who delivers a specific lesson plan pertaining
to a discipline. To qualify as a primary instructor, the person shall apply to the
council, on a form approved by the council, and shall meet the following
requirements:

(a) and (b) remain the same.

(c) must have successfully completed a 40-hour minimum instructor
development course or equivalent approved by the eeuneit director;

(d) remains the same.

(e) must submit the specific lesson plan that is at least two hours in length,
and which includes performance objectives, instructional strategies, and complete
course content.

(3) Master instructors must possess the competencies to adequately develop
and deliver a broad range of curricula pertaining to a specific discipline. To qualify
as a master instructor, the person shall apply to the council, on a form approved by
the council, and shall meet the following requirements:

(a) and (b) remain the same.

(c) must have an endorsement from a—professionabnstructorand the POST
director, or designee, attesting to the applicant's competencies; and

(d) remains the same.

(4) Professional instructors are certified to deliver and instruct a broad range
of topic matters to which independent accreditation is not required as a condition of
delivery as prescribed by the council. To qualify as a professional instructor, the
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person shall apply to the council on a form approved by the council, and shall meet
the following requirements:

(a) must be employed by a public safety agency as a full-time training and
development specialist or equivalent; and

(b) must have endorsement from the POST director or designee and agency
administrator; and

(c) meet all of the requirements necessary to qualify as a master instructor as
required by (3).

(5) The council will certify approved primary and master instructors to instruct
in those specific subjects for which the council has found them qualified. Each
certified instructor shal will be listed in an official register of the council, and for each
primary and master instructor, each subject that instructor is certified to
teach shall will be noted in said the register.

(6) remains the same.

(7) After four years of continuous certification, master all instructors may be
recertified for a four-year period.

(8) remains the same.

a a A
C - CHTO - - v v, -

(9) Officers who believe they are eligible for any instructor certificate must
submit a completed application, with agency administrator approval, to the director.
Applications are available from POST staff or on the POST web site.

(a) The director will then review the application and approve or deny the
certification, unless the director determines, as a matter of discretion, that the
council's review is necessary due to extenuating circumstances.

(b) Upon approval by the director the certificate becomes valid unless the
council takes further action.

AUTH: 2-15-2029, MCA
IMP: 2-15-2029, 44-4-403(1)(a), MCA

REASON: This amendment is reasonably necessary to inform officers who seek
this certificate of the procedural requirements. The present rule says nothing about
the process for securing the award of an instructor certificate, and POST finds that
setting out the process in an administrative rule promotes transparency and makes
the process fairer for officers who seek this certificate. Additionally, to make the
rules easier to navigate and more user-friendly, all the certification requirements are
being moved to subchapter 2 of the POST rules. Accordingly, it is necessary to
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move this rule from subchapter 4 to subchapter 2. The amendment to this rule will
also provide clarity and consistency by establishing the time limit for lesson plans,
clarifying the roles of the "director" and the council as they pertain to instructor
training courses, and removing language that conflicted with certification and
disciplinary procedures.

23.13.501 (23.13.213) REQUIREMENTS FOR DESIGNATED INCIDENT
COMMAND CERTIFICATION (1) remains the same.

(2) The council sha# will issue incident command certificates designated by:

(a) emergency response specialty; and

(b) area of expertise denoted as any of the ICS command staff positions or
any of the general staff positions of planning, logistics, or finance.

(3) In addition to ARM 23.13.203 and 23.13.205, applicants for an award of
a designated incident command certificate:

(a) shall must possess an intermediate certificate;

(b) shall must have completed an approved ICS course;

(c) shall must have completed the required hours of additional training and
testing for the command or general staff position for which certification is being
sought;

(d) shall must be trained within a specialized area of emergency response;

(e) shall must have successfully served in a command or general staff
capacity as attested to on an application by the applicant's agency administrator;
and

(f) shall must be eligible to respond as overhead support for mutual aid
requests outside of the applicant's jurisdiction, as attested to on an application by the
applicant's agency administrator.

(4) Officers who believe they are eligible for an incident command certificate
must submit a completed application, with agency administrator approval, to the
director. Applications are available from POST staff or on the POST web site.

(a) The director will then review the application and approve or deny the
certification, unless the director determines, as a matter of discretion, that the
council's review is necessary due to extenuating circumstances.

(b) Upon approval by the director the certificate becomes valid unless the
council takes further action.

AUTH: 2-15-2029, MCA
IMP: 2-15-209, 44-4-403(1)(a), MCA

REASON: This amendment is reasonably necessary to inform officers who seek
this certificate of the procedural requirements. The present rule says nothing about
the process for securing the award of an incident command certificate, and POST
finds that setting out the process in an administrative rule promotes transparency
and makes the process fairer for officers who seek this certificate. Additionally, to
make the rules easier to navigate and more user-friendly, all the certification
requirements are being moved to subchapter 2 of the POST rules. Accordingly, it is
necessary to move this rule from subchapter 5 to subchapter 2. These amendments
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will also promote consistency in the rules by making the procedures for incident
command certification the same as for other certifications.

23.13.701 (23.13.102) DEFINITIONS As used in this subchapter, the
following definitions apply:

(1) "Allegation" means:

(a) a statement or accusation of misconduct made against a public safety
officer to POST staff or the council by anyone;

(b) a statement or accusation of misconduct against a public safety officer
made by the POST executive director acting upon any credible knowledge,
information, or belief;

(c) the document or statement, prior to the notice of agency action, that
initiates the informal revocation, suspension, or sanction proceeding against an
officer.

i on—_or belief.
) (2) "Certification" or "certificate” means any basic or advanced standards

and training certification granted by the council after completion of the specific
requirements as set forth in these rules.

(3) _"Contested case" means:

(a) _a civil administrative proceeding that progresses pursuant to notice and
hearing as outlined in MAPA and these rules; or

(b) a proceeding initiated by a request for a hearing from the officer after the
officer has received a notice of agency action imposing sanction, suspension, or
revocation by the director when the case could not be settled at the preliminary
stage of review, investigation, or informal proceeding.

) (4) "Council" or "POST Council" or "POST" means the full 13-member
public safety officer standards and training council as created by 2-15-2029, MCA.

4 (5) "Director" or "executive director" means the executive director of the
public safety officer standards and training council-as-established-by-theserules

. |I . i

(6) "Employing authority," "employing agency,"

or "Geveramental governmental unit" means any geveramental entity which that is
statutorily empowered with administration, supervision, hiring or firing authority,
training, or oversight over a public safety agency or officer. This may include but is
not limited to: the chief of police, mayor, county attorney, city council, warden,
sheriff, etc.

(7)_"Field training" means instruction, training, or skill practice rendered to an
officer by another officer or officers on a tutorial basis during a tour of duty while
performing the normal activities of that officer's employment.
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(8) "Hearing examiner" means the chair or the council's designated
representative, who regulates the course of a contested case proceeding or other
hearing held by the council, pursuant to 2-4-611, MCA and these rules. Powers of a
presiding officer are the same as those of a hearing examiner.

(9) "In-service training" means training provided within a law enforcement
and/or public safety agency to review and develop skills and knowledge for the
specific agency's needs.

@ @ "Informal proceedlngs" means preeeedmgs—that—elo—tsret—Fequ#e—nettee

memer&nelems—ef—unde#st&nemg a proceedlnq that occurs before a MAPA contested

case proceeding and includes but is not limited to: correspondence between POST
and the officer accused of misconduct and his employing authority; investigation by
POST; stipulation or settlement negotiations or agreement; or a sanction,
suspension, or revocation imposed through a notice of agency action.

(11) "MAPA" means the Montana Administrative Procedure Act, Title 2,
chapter 4, part 6, MCA.

(12) "Misconduct" means any action or conduct that could potentially result in
sanction, suspension, or revocation of POST certification pursuant to ARM
23.13.702 or a violation of the code of ethics contained in ARM 23.13.203.

(13) "MLEA" or "Academy" means the Montana Law Enforcement Academy.

(14) "Notice of agency action" means the document that:

(a)_gives an officer the notice required under 2-4-601, MCA,;

(b) informs the officer of the suspension, revocation, or sanction imposed by
the POST director and the supporting reasons;

(c) Iinitiates the 30-day time period in which an officer may request a hearing
and thus initiate a contested case proceeding under MAPA.

(15) "Party" means one side, or its representative, in an informal or contested
case proceeding, usually the respondent and/or POST.

(16) "POST-approved training" means training reviewed and approved by the
director or council for which POST qgives training credit, including but not limited to
basic, regional, and professional courses.

8 @ "Presldlng offlcer" means the chalr of the councn eptheu'—eleslgnateel
, who
holds all same powers as a heannq examiner for the purpose of contested cases.

{9) (18) "Public safety officer" means an officer, as defined in 44-4-401, MCA.
Nothing in these rules may be construed to apply the requirements of 7-32-303(5),
(8) or 44-4-403, MCA to an elected official.

106} (19) "Respondent” means the public safety officer against whom a
complaint an allegation of misconduct has been made, or their the officer's legal
representative.

&3 (20) "Revocation” means the permanent cancellation by the council of a
public safety officer's POST certificate, certification, and certifiability such that the
performance of public safety officer duties is no longer permitted.

(21) "Roll call training" means instruction or training of short duration, less
than two hours, within any law enforcement and/or any public safety agency,
conducted when officers change shifts.
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&2 (22) "Sanction” means a consequence or punishment for a violation of

ARM 23.13.702, erthe-accepted-norms-of-beingapublic safety-officer 23.13.203, or

the laws or rules of Montana.

3} (23) "Suspension" means the annulment, for a peried-ef-time time period
set by the director or council, of a public safety officer's POST certificate,
certification, and certifiability, such that the performance of public safety or peace
officer duties is not permitted during that period of time.

AUTH: 2-15-2029, 44-4-402(2), MCA
IMP: 44-4-403, 2-15-2029, MCA

REASON: These amendments are reasonably necessary to clarify existing
terminology, delete unnecessary definitions, and to establish that the defined terms
apply to the entire chapter, rather than only a subchapter. POST proposes to
renumber the rule to place it at the beginning of POST's rules, and thereby
emphasize that the definitions apply to all the rules.

23 13 710 (23.13. 706) DECISION AND ORDER STAYS Qﬁ—l—n—the—evem—a

(1) After completing a contested case proceeding, the hearing examiner

shall, within 30 days of the hearing, issue findings of fact and conclusions of law that
would, if adopted by the council, meet the requirements of 2-4-623, MCA.

(2) Within 15 days after the hearing examiner has issued findings,
conclusions, and a proposed decision, an adversely affected party may submit
exceptions to the hearing examiner's decision. The council shall receive briefs and
hear oral arguments at its next meeting and deliberate pursuant to 2-4-621, MCA.
The party filing the exceptions must incorporate a supporting brief in the document
stating the exceptions. The opposing party may file a brief in response to the
exceptions within ten days. No reply brief will be received.
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(3) _For the period between the submission of the hearing examiner's decision
and the hearing before the council, general counsel for the council or another person
designated by the council chair will act as a special master for purposes of resolving
any issue arising before the council hearing.

(4) After deliberating, the council will decide to adopt, reject, or modify the
hearing examiner's findings and recommendation. The council will issue a decision
and order pursuant to 2-4-623, MCA, and mail a copy of this decision to respondent
or the respondent's legal representative.

(5) _If a party has filed exceptions to the decision of the hearing examiner, the
contested case is not considered to be submitted for decision under 2-4-623(1),
MCA, until oral arguments are concluded before the council.

(6) If a certificate was revoked or suspended by the director before the
hearing, the certificate will remain revoked or suspended pending the outcome of the
contested case proceeding and the respondent must surrender the certificate(s) to
the council and forfeit the position, authority, and powers afforded the officer in this
state while the contested case proceeds. However, the hearing examiner, before
the contested case hearing, or the special master designated in (3), after the
hearing, may, upon a properly supported motion that affords POST adequate
opportunity to respond, stay the suspension or revocation for good cause shown.

AUTH: 2-15-2029, MCA
IMP: 2-4-201(2), 2-15-2029, 44-4-403(3), MCA

REASON: This amendment is reasonably necessary to clarify how the new
disciplinary policy culminates in a proposed order that can either become final or that
can be appealed to the full council and then to the Board of Crime Control. The
amendments also clarify the effect of the orders pending review and the process for
seeking a stay of the proposed order from the council. With these amendments, the
rule will promote fairness for officers and also will result in decisions from the council
that allow for meaningful appellate review. POST proposes renumbering this rule for
purposes of continuity.

(1) A respondent, adversely affected by a final POST Council decision

rendered after a contested case proceeding, may appeal to the Montana Board of
Crime Control pursuant to ARM 23.14.1004 and 44-4-403(3), MCA. The decision of
the Montana Board of Crime Control is the final agency decision subject to judi